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INTRODUCTION

This Court should affirm the circuit court’s ruling below. First, the grand jury had before

it overwhelming evidence of the defendant’s guilt with regard to each element of the

manslaughter charges, though all that is required is sufficient evidence to find a strong suspicion

ofdefendant’s guilt with regard to each element of the manslaughter charges. Certainly there has

been no showing by defendant that the circuit court abused its discretion in upholding the grand

jury’s finding—the applicable test. Second, the language of the reckless-manslaughter statute is

not unconstitutionally vague because it clearly gave defendant sufficient notice that his alleged

conduct is prohibited.

Defendant incorrectly argues that the State did not introduce “a single piece of evidence”

to prove that defendant consciously disregarded a substantial risk that the dam would breach and

cause the death of another person. (Open. Br. at 1) To the contrary, and as defendant

acknowledged below, the State introduced copious evidence in support of its legal theory. (2 R

1, 12 [Def.’s Prosecutorial Misconduct Mot.]) (“During four days of testimony on November 18

through 21, 2008, Attorney General Bennett produced 20 witnesses, 207 exhibits, and created a

record of 607 pages.”). Defendant’s present tactic of parsing the record evidence, and then

examining each piece out of context, overlooks the big picture.

The State’s evidence, taken as a whole, and in the light most favorable to the prosecution,

establishes that defendant covered the spiliway and failed to uncover it in conscious disregard of

the substantial and unjustifiable risk that doing so could cause the dam to breach and kill persons

who happened to be in the path of the water. The persons at risk of death included all who lived,

drove (on the Kuhio Highway), worked (on the farms), engaged in recreational activity, or

otherwise passed through any area downstream of the Ka Loko Reservoir. Defendant’s state of
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mind is discemable not only from his actions and receipt of warnings -- his covering the

spiliway, and refusing to uncover it despite frequent warnings that the covering of the spillway

impaired the dam’s only safety feature -- on their face, but also from all reasonable inferences

that may be drawn from the evidence as a whole. State v. Pudiquet, 82 Haw. 419, 425, 922 P.2d

1032, 1038 (Haw. App. 1996) (“[w]hile a Defendant’s state of mind can rarely be proved by

direct evidence, ‘the mind of an alleged offender may be read from his or her acts or conduct and

the inferences fairly drawn from all of the circumstances”).

A grand jury proceeding is not adversarial. It is not a mini-trial. State v. O’Daniel, 62

Haw. 518, 520, 616 P.2d 1383, 1386 (1980). Defendant is not permitted to presenty

evidence,’ and the grand jury’s function “does not entail a duty to weigh the prosecution’s case

against that of the defense.” State v. Chong, 86 Hawai’i 282, 289, 949 P.2d 122, 129 (1997).

The focus here is thus only on whether there was “some evidence” by which to sustain the grand

jury’s strong suspicion of guilt. Defendant’s emphasis on the pieces of evidence that, in his

opinion, tend to negate his guilt, is a red herring. Whether or not certain pieces of evidence

support defendant’s innocence is relevant to determining whether there is sufficient evidence

to support the indictment.

As to defendant’s frivolous vagueness argument, the language of the manslaughter statute

clearly gave defendant notice that his alleged conduct was prohibited. Haw. Rev. Stat. § 707-

702(l)(a) (“A person commits the offense of manslaughter if. . . [t]he person recklessly causes

the death of another person.”). The statute need not set forth the particular factual circumstances

that could constitute the offense. It need only “be sufficiently definite to give notice of the

“In a grand jury proceeding, ‘the prosecution is required only to present to the grand jury
evidence which is clearly exculpatory in nature,” and “[t]he accused ha[s] no right to appear or
to have witnesses heard in his [or her] behalf by the grand jury.” State v. Sua, 92 Hawai’i 78, 88-
89, 987 P.2d 976, 986-87 (Haw. App. 1999) (rev’d on other grounds, citations omitted).
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required conduct to one who would avoid its penalties, and to guide the judge in its application

and the lawyer in defending one charged with its violation.” State v. Buch, 83 Hawai’i 308, 319-

20, 926 P.2d 599, 610-11 (1996)(citation omitted). Contrary to defendant’s argument, nothing in

the manslaughter statute’s elements suggests that the passage of many years of time between the

initial endangering act and the deaths resulting from that act precludes what is otherwise clear

satisfaction of each element. Simply put, there is no maximum time element in the manslaughter

statute. Moreover, even if there were such an element, it would easily be satisfied here, because

defendant failed to uncover the spiliway right up to the day of the tragic dam breach.

For these reasons, as discussed in this brief, this Court should affirm the circuit court’s

order denying defendant’s motion to dismiss the indictment for insufficiency of the evidence, or

due to vagueness.

STATEMENT OF THE CASE

A. FACTS

The State filed below (under seal) a lengthy summary of the grand jury witnesses’

testimony [exhibit “A”], and various grand jury exhibits [exhibits “B”-”F”] to its papers in

opposition to the motion underlying the present appeal.2 The evidence that is directly relevant to

this motion is as follows.

1. Defendant’s Ownership Of And Interest In the Land
Surrounding Ka Loko Reservoir

Two parcels surround Ka Loko Reservoir, one of which was originally purchased by

defendant in 1987 from C. Brewer. The other parcel was deeded to the Mary Lucas Trust in

2 The State filed the entire grand jury transcript, as well as all of the grand jury exhibits, under
seal on April 7, 2009 as exhibits “1 “-“5” [transcripts] and “9” [exhibits] to its opposition to
defendant’s motion to the dismiss indictment on grounds of prosecutorial misconduct. The
record on appeal thus contains all testimony and evidence presented during the four day grand
jury hearing (November 18-21, 2008).
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1973. Defendant was always a beneficiary of the trust, and from the 1970’s to 2004, was a

trustee. Grand Jury (“GJ”) Tr., 11-19-08 at 72.

2. The Ka Loko Dam Spillway

For more than 100 years prior to late 1997 or early 1998, the Ka Loko dam had a

working, functioning emergency spiliway. GJ Tr., 11-18-08 at 32. The spillway’s purpose was

to take water from the Reservoir when the water level approached the top of the earthen dam, so

that the water could not flow over the top and cause the dam to fail. Id. at 33, testimony of

expert witness Horst Brandes: “an earthen dam is made out of soil typically. And if you have

water flowing over the top of the dam, it can start washing the soil away and it can start doing a

lot of damage to the dam, and in fact in the end it may cause it to fail catastrophically, which is

exactly what happened at Ka Loko.” Brandes testified that an emergency spillway serves as the

safety feature for an earthen dam. (GJ Tr., 11-18-08 at 33).

On many occasions prior to 1997, there had been tremendous quantities of rain and very

high water levels, but no evidence that water overtopped the dam. Id. at 35. To the contrary,

there is substantial evidence that the spiliway worked precisely as intended — carrying water

away from the dam when (because of rainfall) the water level rose to the level of the spiliway.

Id. at 35-36.

3. Defendant Ignored Warnings Of the Inherent Danger
Of Covering the Spillway

As early as ten years before he covered the spiliway, defendant stated his desire to build a

home site on a large hill overlooking the spiliway. GJ Tr., 11-20-08 at 40-41. Architect Conrad

Schmidt told defendant that the site was unsuitable, and that the construction would require

moving a tremendous amount of dirt in the precise area where the spillway was located.

Defendant was unphased. j at 44-45. When told that in order to build such a home site he
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might have to cut down the entire hill, defendant’s response was: “[I]f that’s what needed to be

done, then that’s what he would do.” j Schmidt said he mentioned that “cutting down the hill

could cover the spiliway,” and defendant’s response was that “if he decided to build a home there

that he would cut down the hill—the hill down, and that was his response.” Id. at 45.

4. Defendant Ignored Warnings Of the Inherent Danger
Of Failing To Uncover the Spiliway

After Defendant covered the spiliway, defendant ignored warning by different individuals

that failure to uncover the spiliway posed a safety hazard:

First, Thomas Hitch, an engineer who worked for (then owned) the Kilauea Irrigation

Company, warned defendant at least three times that defendant needed to uncover the spillway.3

GJ Tr., 11-21-08 at 51. Hitch recalled seeing the spillway for the last time at the end of 1997.

Id. at 34. He was “shocked” to see the spiliway covered in early 1998. at 45. Hitch

proceeded to warn defendant about the danger of covering the spiliway: “I complained to

[defendant] about the spillway. I said, Jimmy, you can’t — you know, you can’t fill in the

spiliway. It’s our niy safety factor.” Id. at 47 (emphasis added).

Hitch further told defendant, “Hey, Jimmy, you know, you can’t do this with the spiliway.

It’s the safety feature for the reservoir.” at 48 (emphasis added).

According to Hitch, defendant responded as follows: “Mind your own business. It’s my

private reservoir, it’s my private property, and I’ll do what I want.” Id. at 51-52. Defendant

proceeded to lock Hitch out of his land. In the end, Hitch believed that “[Defendant] just didn’t

Hitch was not available to testify at the grand jury hearing as he was out of the country. His
testimony (i.e., his previously recorded statements made to department of the Attorney General
investigators) were introduced and authenticated by Special Agent Sterling Lau during the grand
jury proceedings. (See Tr., 11-21-08 at 8-9). State v. Murphy, 59 Haw. 1,6,575 P.2d 448, 453
(1978) (hearsay evidence may properly be introduced at a grand jury proceeding “where the
hearsay testimony was not used deliberately in place of better evidence to improve the case for
an indictment”). No challenge was made to the hearsay nature of Hitch’s statements.
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want to hear it. He wasn’t going to dig out the spiliway. There’s nothing that he was going to do

to — you know. He filled it in knowingly, intentionally, wanting it filled in.” Id. at 52.

Second, realtor Michael Dyer also directly warned defendant that covering the spiliway

was dangerous. Dyer, who had seen the spiliway many times, and understood that the spillway

was a safety feature for the dam, observed grading at the Reservoir in early 1998. GJ Tr., 11-20

08 at 15.

Upon observing that the spiliway had been filled in, Dyer sent two separate faxes to

defendant. at 23-27; Grand Jury exs. 1 and 2. In the first fax, Dyer stated that he had a

“question about the spillway,” and asked defendant to call him. Id. at 23-24, Defendant did not

call. j Dyer’s second fax was more direct, stating that because the “spiliway is covered with

eight to ten feet of new fill,” after the Reservoir was lull, “water will flow over. . . a broad area

in the middle of your earthen dam. . . . “ at 25-26. Dyer expressly suggested that defendant

dig out the spillway. Id. at 26 (“I suggest you consider digging back down to the old concrete

spiliway, setting a small culvert in the spillway, and then backfihling it to your current level.”).

The faxes went through, but defendant never responded. Id. at 26-27.

5. Defendant Complained About the County’s Grading Violation Notices

In late 1997, the County of Kauai sent out grading violation notices to defendant, because

an inspector had noticed what appeared to be illegal grading at the Reservoir. GJ Tr., 11-19-08

at 109, 6-12, 23-26. Defendant complained about the notices to the then-Kauai mayor, who

basically put a halt to any investigation of the illegal grading. Id. at 112-15, 13-18, 28-29.

6. Defendant Performed Illegal Grading and Remediation
Work Around the Reservoir

In 2002, the Mary Lucas Estate sought to gain approval for a condominium property

regime (“CPR”), called the Pilaa Luna Ranch Development at the Reservoir. GJ Tr., 11-19-08 at
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33-36. Various Pilaa Luna Ranch Development documents were signed by defendant and the

other Trustees for the Estate. Grand Jury exs. 15, 28, 29, 30. The proposal was for a subdivision

of about 49 condominium units around the Reservoir. Id.; GJ Tr., 11-19-08 at 34-35. The very

substantial grading that had been done by defendant around the Reservoir, making the property

useful for home sites and CPR development, had been done without permits and was illegal. Jci

at 3 0-32. The County was willing to approve the CPR development if certain conditions,

including remediation of the unpermitted grading, were met. Ex. 29; GJ Tr., 11-19-08 at 3 8-39.

None of the remediation, however, was in the area of the spiliway (at the northern end of the

Reservoir), because that area was stable — the remediation was required at the southern end of the

Reservoir. Tr., 11-19-08 at 65.

7. Defendant’s Motive For Developing the Ka Loko Property

The Estate’s purpose in seeking the CPR was to add value to the land. GJ Tr., 11-19-08

at 75. In November-December 1996 (about a year before defendant filled in the spiliway), the

Estate’s Ka Loko property had been offered for sale for approximately $9 million, with no CPR

entitlement. Id. at 77-78. A 2004 Estate-commissioned appraisal, however, was asked to take

into account the value of the property if it were to be CPR-entitled. at 79. The appraisal

valued the land at approximately $68 million if so entitled. Id. at 81. Defendant, who was a

beneficiary of the trust, received a copy of the appraisal. Id. at 83.

8. Defendant Told Others That He Was Responsible for the Illegal Grading

Paul Walirabenstein, an engineer with the firm Belt Collins, visited the site with

defendant in 2002 for remediation consulting purposes. Tr., 11-19-08 at 52-53. Wallrabenstein

testified as to his understanding that it was defendant himself who had performed the illegal
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grading in both the north (where the spillway had been) and south areas of the Reservoir.4 Jci. at

58-59. Wallrabenstein testified that: “And, again, he showed us that area and said that the

material was graded. The hill was graded down and the material was pushed over on the

backside or the down-slope side of the reservoir.” j This was exactly the area where the

spiliway had been. Tr., 11-20-08 at 48 [Schmidt]; 9 [Dyer].

In addition, defendant told architect David Stringer, who was working on the CPR

subdivision for the Estate, that he, defendant, was responsible for the illegal grading. Tr., 11-20-

08 at 206-07. It was this grading that covered the spillway. Id.; supra.

9. Defendant Told Another Witness That He Was Performing Unpermitted
Leveling/Grading Work on Land Around the Reservoir

Another witness, C. Brewer Vice President Willibrord Tallett, testified that defendant

completely controlled both the Mary Lucas Estate and the Pfiueger parcels at the Reservoir, and

that if someone wanted to go there, he or she had to go through defendant. (GJ Tr., 11-20-08 at

215). Defendant treated both properties as his own. IcL at 216-17. Defendant always wanted

the water level in the Reservoir “as high as possible,” in part because he wanted the water

level reaching a white sand beach that he created on the south slope of the Reservoir. Id. at 217-

18. Indeed, defendant often turned off the water to downstream users because in his view the

water level in the Reservoir was not high enough.5 Id. at 219.

Defendant wanted Tallett to see what he was “doing to his lands.” at 220. Defendant

told Tallett that he, defendant, had knocked the whole hill down, and that the hill was gone. Id.

‘I Walirabenstein testified as to his belief that defendant had told him that he (defendant) himself
performed the illegal grading. (GJ Tr., 11-19-08 at 58).

Defendant told another witness, Malia Zimmennan, that the Reservoir’s water level had reached
as high as 500 million gallons, and that he liked to keep the water level high for recreational and
aesthetic reasons. Tr., 11-20-08 at 177-78.
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at 220-21. The location where defendant said he knocked the hill down was in the area of the

spiliway. Id. at 22 1-22. When Tallett asked about permits, defendant replied that: “[P]ermits

took too long, and he [defendant] owned the land and he wanted to do whatever he wanted on his

property.” Id. at 223. Defendant said that he had his own heavy grading equipment at the

Reservoir, and that he was doing his own grading. Id. at 224-25. With regard to the area where

the spiliway had been, defendant reiterated that he, defendant, was leveling the whole area. 4 at

227.

10. Defendant Was Aware That Other People Lived, Traveled, Worked On, and Passed
Through the Land Downstream From the Ka Loko Reservoir

The State introduced photographic evidence (çç State’s sealed Ex. E, filed Dec. 21,

2009) that the Kuhio Highway and numerous homes are located in the Ka Loko dam’s

downstream flood zone. When the dam failed in March 2006, the wave of water in fact followed

the path of the Wailapa stream through the Highway. See also GJ Tr., 11-18-08 at 29-30.

Brandes testified that 26,000 cubic feet per second of water, an “enormous amount of water,”

went through the Highway on March 14, 2006. Id. at 99. And, “On top of the highway itself, it

would have been perhaps 8 or 9 feet of water going through that initial wave.” Id. This evidence

demonstrates that people lived and traveled in the area directly downstream from the dam and

Reservoir. One can reasonably infer that defendant, who was a long-time landowner on Kauai,

and developer, and whose Ka Loko property was close to the highway, was aware of these facts.

Moreover, farmers downstream from the Reservoir utilized the Reservoir’s water to

irrigate their lands. PUC employee Nathan Kawakami testified that defendant raised concerns in

2001 regarding the low water levels of the Reservoir, and the condition of the Kilauea Irrigation

Company’s pipeline which, as defendant was aware, diverted water from the Reservoir to

downstream users. GJ Tr., 11-20-08 at 72-75. Architect Conrad Schmidt testified as to his
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understanding that the pipeline was used “to control irrigation for the farmers below Ka Loko

Reservoir.” GJ Tr., 1 1-20-08 at 46-47.

The oniy reasonable inference is that defendant was aware that people lived, worked, or

traveled the land in the down stream flood zone of the dam. Moreover, even putting aside the

above evidence, given Kauai’s substantial thriving population (which exceeds 60,0006), one can

reasonably infer that defendant, who was a large landowner and developer on Kauai, was aware

of the large thriving population, and thus was also aware of a substantial risk that one or more of

those 60,000 people, not to mention tourists or other non-residents, could be passing downstream

of his dam, whether for recreational, transit, or other purposes, at any given time.

11. Experts Testified That the Lack of a Functioning Spillway
in March 2006 Caused the Dam Breach

The grand jury heard extensive expert witness testimony that ifthe functioning

emergency spillway that was covered up by defendant in late 1997 or early 1998 had not been

covered up and was still functioning on the morning of March 14, 2006, the water would not

have overtopped the dam, the dam would not have breached, and the wall of water (equivalent to

water covering a football field 1,100 foot high — approximately 370 million gallons7)would

have cascaded away from the dam. GJ Tr., 11-18-08 at 35-37. The wall of water followed the

path of the Wailapa Stream, nearly breaching a second reservoir, and crossing Kuhio Highway,

before ultimately emptying into Kilauea Bay. Id. at 30-31. In the process, it killed Aurora

Fehring, Alan Dingwall, Rowan Fehring-Dingwall, Daniel Arroyo, Christina McNees, Carl

6 This Court can take judicial notice of the U.S. Census Bureau’s estimate of Kauai’s 2009
population of 64,529. http ://quickfacts.census.gov/qfd/states/1 5/1 5007.html.

Brandes described the wall of water as follows: “If you could imagine a football field, the size
of a football field, and now you’re imagining a tower going right above the football field that is a
thousand — over a thousand feet tall, like 1,100 feet, all of it filled with water, that would be
about the equivalent of the amount of water that rushed down from Ka Loko towards Kuhio
Highway.” (GJ Tr., 11-18-08 at 31).
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Rotstein, and Timothy Noonan. In other words, the covering of the spiliway, and the failure to

subsequently uncover it, caused the deaths of seven innocent victims.

B. PROCEEDiNGS BELOW

In November 2008, a Kauai grand jury indicted defendant on seven separate counts of

manslaughter, and one count of first degree reckless endangering. (1 R 1). In February 2009,

defendant moved to disqualify the department of the attorney general as prosecutor. (1 R 75).

The circuit court denied this motion in August 2009, after granting defendant’s request for an

evidentiary hearing on the matter (and allowing defendant to subpoena several State witnesses).8

(5 R 255). Defendant immediately filed two motions to dismiss the indictment, one on grounds

of prosecutorial misconduct (1 R 153), and the other for failure to present exculpatory evidence

(2 R 1). The circuit court denied both motions in June 2009. (5 R 110 [Prosecutorial

Misconduct]; 5 R 122 [Clearly Exculpatory Evid.]).

Defendant then moved for a bill of particulars. (5 R 205). The circuit court granted in

part and denied in part defendant’s motion. (6 R 12). The State filed its bill of particulars in

October 2009. (6 R 18).

Defendant subsequently moved to dismiss the indictment on the following grounds:

double jeopardy (6 R 26); insufficiency of the evidence or, in the alternative, vagueness (6 R

143). Defendant additionally moved for a change of venue. (7 R I). In February 2010, the

8 Defendant subsequently filed a writ of mandamus, asking the Hawaii supreme court to
disqualify the department. The Hawaii supreme court rejected defendant’s motion on October
30, 2009. See Pflueger v. Valenciano, 2009 WL 3653532 (2009).
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circuit court separately heard (tr., 1-13-10), and denied defendant’s motions.9 cç 8 R 253

[change of venue]; 8 R 268 [insufficiency of evidence/vagueness]; 8 R 287 [double jeopardy].

Defendant immediately appealed the circuit court’s order denying dismissal of the indictment on

double jeopardy grounds. (9 R 15 [Not., Mar. 2010]). Defendant’s double jeopardy appeal was

docketed as ICA No. 30369, and is being separately briefed. Defendant also moved for (8 R

300), and was granted (9 R 40), leave to file an interlocutory appeal of the court’s order denying

dismissal of the indictment for insufficiency of the evidence or vagueness. Defendant’s

insufficiency of evidence and vagueness appeal is the subject of the present matter, and has been

docketed as ICA No. 30419. (9 R 47 [Not., Apr. 2010]).

STANDARDS OF REVIEW

1. The Hawaii Supreme Court has applied the abuse of discretion standard in reviewing

a circuit court’s ruling on motions to dismiss an indictment based on insufficient evidence:

[a] motion to dismiss an indictment because of the incompetency of evidence before a
grand jury is addressed to the discretion of the trial court. The decision of the trial court
will not be reversed unless there has been abuse of such discretion. . . . The trial court
abuses its discretion when it clearly exceeds the bounds of reason or disregards rules or
principles of law or practice to the substantial detriment of a party litigant.

State v. Araki, 82 Hawai’i 474, 481, 923 P.2d 891, 898 (1996) (citing State v. Corpuz, 67 Hawai’i

438, 440, 690 P.2d 282, 284 (1984)). Contrary to defendant’s suggestion (Open. Br. at 8), the

abuse of discretion standard has not been limited to cases in which the supreme court has

reviewed rulings “on the competency of the evidence, or alleged misconduct, before a grand

jury.” In Araki, the case in which defendant concedes the supreme court expressly set forth the

abuse of discretion standard, the issue was “whether the grand jury was presented with sufficient

The circuit court granted defendant’s motion to dismiss the reckless endangering count of the
indictment as barred by the statute of limitations. (8 R 268). The State did not appeal that order.
Thus, only the seven manslaughter counts remain against defendant.
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information regarding the contents of a purportedly pornographic video in making a probable

cause determination.” Araki, 82 Hawai’i at 482, 923 P.2d at 899. 10

The circuit court, when reviewing a motion to dismiss the indictment, looks to the

“sufficient legal and competent evidence” before a grand jury which establishes probable cause

sufficient to support the indictment. State v. Scotland, 58 Haw. 474, 476, 572 P.2d 497, 498

(1977). Probable cause exists,

when it can be said that a reasonable and prudent person viewing the evidence would
have a strong suspicion that a crime has been committed. . . . Furthermore, every
legitimate inference that may be drawn from the evidence must be drawn in favor of the
indictment and neither the trial court nor the appellate court on review may substitute its
judgment as to the weight of the evidence for the Grand Jury.

State v. Kuba, 68 Haw. 184, 190, 706 P.2d 1305, 13 10-11 (1985) (italics and citations omitted).

2. The circuit court’s ruling that Haw. Rev. Stat. § 707-702(1)(a) is unconstitutionally

vague is reviewed de novo, under the right/wrong standard. State v. Kamal, 88 Hawai’i 292, 294,

966 P.2d 604, 606 (1998). A criminal statute must “state with reasonable clarity the act it

proscribes” and “provide fixed standards for adjudging guilt.” State v. Tripp, 71 Haw. 479, 482,

795 P.2d 280, 282 (1990). In other words,

A criminal statute must be sufficiently definite to give notice of the required conduct to
one who would avoid its penalties, and to guide the judge in its application and the
lawyer in defending one charged with its violation. . . . Consequently, no more than a
reasonable degree of certainty can be demanded.

State v. Buch, 83 Hawai’i 308, 319-20, 926 P.2d 599, 610-11(1996) (citations omitted).

Moreover, where a party challenges the constitutionality of a statute:

The Hawaii Supreme Court has “long held that: (I) legislative enactments are
presumptively constitutional; (2) a party challenging a statutory scheme has the burden of

Defendant argues that this Court should review the circuit court’s ruling de novo, applying the
right/wrong standard. Defendant’s argument is not based on a case that expressly adopts the de
novo standard, but upon his theory that the sufficiency of evidence is a question of law, and
questions of law are reviewed de novo. But Araki implicitly rejects that theory.
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showing unconstitutionality beyond a reasonable doubt; and (3) the constitutional defect
must be clear, manifest, and unmistakable.

State v. Silver, 123 Hawai’i 299, 2010 WL 2637778 (Haw. App. 2010) (citing Convention Ctr.

Auth. v. Anzai, 78 Hawai’i 157, 162, 890 P.2d 1197, 1202 (1995); see also State v. Richie, 88

Hawai’i 19, 31, 960 P.2d 1227, 1239 (1998)).” The Hawaii appellate courts have applied this

standard to vagueness challenges. The Silver court, for example, applied this standard to affirm

a circuit court’s ruling that the language of a penal statute was not unconstitutionally vague as

applied.

ARGUMENT

I. The Grand Jury’s Indictment Is Based On Probable Cause That Defendant
Recklessly Caused the Death of Another Person

In reviewing the sufficiency of evidence supporting a grand jury’s indictment, a court

looks at whether there exists “sufficient legal and competent evidence before a grand jury which

establishes probable cause that a suspect has violated the law. . . . “ State v. Kuba, 68 Hawai’i

184, 190, 706 P.2d 1305, 1310 (1985). “Probable cause has been established when it can be said

that a reasonable and prudent person viewing the evidence would have a strong suspicion that a

crime has been committed.” Id. (emphases added, citations omitted).

There must be “some evidence” to establish a strong suspicion of guilt:

to sustain an indictment, it is not necessary to establish guilt beyond a reasonable doubt,
by clear and convincing evidence or even by a preponderance of the evidence. It is
not necessary to establish guilt at all. It is merely necessary to establish a situation
where a strong suspicion of guilt would be believed and conscientiously entertained by a
man of ordinary caution or prudence.

State v. Freedle, 1 Haw. App. 396, 400, 620 P.2d 740, 743 (Haw. App. 1980) (emphases added).

1 Silver is an unpublished memorandum opinion cited pursuant to HRAP 35(c)(2). $çç App. 1.
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“Whether [the grand jury’s strong) suspicion [of guilt] can be turned into proof is a matter

for trial.” Id. at 401, 620 P.2d at 743. Likewise, the question of whether there was evidence,

before the grand jury, which would support defendant’s own theory is also a matter for trial. A

grand jury proceeding is not a mini-trial that calls for grand jurors to weigh evidence that

supports and negates defendant’s guilt:

[A]n indictment may not be attacked on the ground of the incompetency of the evidence
considered by the grand jury, where prosecutorial misconduct is not involved. . . . The
function of a grand jury to protect against unwarranted prosecution does not entail
a duty to weigh the prosecution’s case against that of the defense, or even to
determine that the prosecution’s case is supported by competent evidence.

State v. Chong, 86 Hawai’i 282, 288-89, 949 P.2d 122, 128-29 (1997) (emphases added, citations

omitted).

Thus, the only question before this Court is this: Was there “some evidence” to sustain

the grand jury’s finding that defendant consciously disregarded a substantial and unjustifiable

risk that his acts of covering the spiliway, and refusing to uncover the spillway (despite repeated

warnings that the covered spiliway defeated the massive dam’s only safety feature), would cause

the dam to breach and kill persons downstream from the dam? State v. Ontai, 84 Hawai’i 56, 64,

929 P.2d 69, 77 (1996)( “at least some evidence must be produced” in order to support an

indictment); see also Haw. Rev. Stat. § 707-702(1)(a) (“A person commits the offense of

manslaughter if. . . [t]he person recklessly causes the death of another person”); § 702-206(3)(c)

(“A person acts recklessly with respect to a result of his conduct when he consciously disregards

a substantial and unjustifiable risk that his conduct will cause such a result.”). Viewing the

record evidence in the light most favorable to the State — as this Court must — it is crystal clear

that the answer is “yes.t’

A. The Evidence Establishes That Defendant Was Conscious As to the Substantial Risk That
Covering the Spillway And Then Not Uncovering It Could Cause the Dam to Breach
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In arguing that defendant was unaware that failure to uncover the spiliway would pose a

substantial risk of causing the dam to breach, defendant improperly focuses only on the bits and

pieces of evidence that he believes support his defense. But defendant’s argument that the record

contains evidence that would support his defense theory is irrelevant to this Court’s review. The

only issue below and on appeal is whether there is “some” evidence in the record to support a

strong suspicion of defendant’s guilt. As explained supra, a grand jury proceeding is not a mini

trial weighing the defendant’s case against the prosecution’s case. Moreover, the law requires

that this Court uphold the indictment on the mere showing — viewing the evidence in the light

most favorable to the State — that there exists some evidence to demonstrate a strong suspicion of

defendant’s guilt.

Here, the evidence demonstrates that:

• The Reservoir, when it breached, contained 370 million gallons of water. GJ Tr., 11-18-

08 at 30-31. Defendant was aware that the Reservoir contained an enormous quantity of

water. He told one grand jury witness that the Reservoir when full contained 500 million

gallons of water. (GJ Tr., 11-20-08 at 177-78).

• To put the amount of water contained in the Reservoir into perspective, the dam breach

released a wall of water equivalent to a 1,100 foot tower the size of a football field.

This wall of water rushed out of the Reservoir, down the path of Wailapa stream, across

the Kuhio Highway, and into the ocean. (GJ Tr., 11-18-08 at 31).

• Prior to covering the spillway, defendant signed a water rights agreement (with KICO, in

his capacity as a Lucas estate trustee) that specifically referred to the spillway in the

context of regulating the Reservoir’s water level.’2 A reasonable inference that could be

drawn from this evidence is that defendant knew that the lack of a functioning spillway

would allow the water level of the Reservoir to keep rising unchecked.

12 Page 25 of the Water Rights Agreement states, “The capacity of the reservoir could be
increased by either dredging the reservoir or by raising the level of the embankment and
spillway.” (State’s Sealed Ex. B to its Mem. in Opp., filed Dec. 21, 2009).
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• Defendant was warned by an architect, Conrad Schmidt, prior to the spiliway being

covered, that the land improvements he sought could cover the spillway.’3 Schmidt

testified that, “[Defendant] said if that’s what needed to be done, then that’s what he

would do.” (GJ Tr., 11-20-08 at 45).

• After the spiliway was covered, Thomas Hitch, a contractor who worked for (then

owned) the Kilauea Irrigation Company, warned defendant three separate times that he

needed to uncover the spiliway. Hitch, who was “shocked” to discover the spillway

covered in early 1998, expressly told defendant that the spiliway represented the sole

“safety feature” and “safety factor” of the dam. He recalled that defendant told him:

“It’s my reservoir, and I’ll do what I want.” Defendant eventually became so angry with

Hitch’s repeated warnings that he locked Hitch out of his property. (GJ Tr., 11-21-08 at

45-52).

• Realtor Michael Dyer also warned defendant of the danger posed by the lack of a

functioning spiliway. Dyer testified that he had sent defendant two faxes upon noticing

that the spiliway was missing (in early 1998). Both faxes went through. The second fax

expressly warned defendant that, because the “spillway is covered with eight to ten feet

of new fill,” after the Reservoir was full, “water will flow over. .. a broad area in the

middle of your earthen dam....” The letter suggested that defendant dig out the

spiliway: “I suggest you consider digging back down to the old concrete spillway, setting

a small culvert in the spillway, and then backfilling it to your current level.” (GJ Tr., 11-

20-08 at 23-27).

The above evidence supports strong suspicion that defendant knew that his covering the

spiliway and his failure to uncover the spiliway (that he had earlier covered) posed a substantial

and unjustifiable risk that the dam could breach.’4 Defendant knew that his Reservoir contained

13 Schmidt testified that he understood the spillway to be a safety feature of the dam. He
expressly testified that the spillway controlled the water level of the “manmade” Ka Loko dam
by releasing excess water once the dam’s water level became too high. (GJ Tr., 11-20-08 at 42-
43).
14 To be clear, the grand jury is not required to make a determination that the risk was over 50%,
10%, or even 1%, in order to justify its determination that the evidence establishes strong
suspicion of a substantial and unjustifiable risk. Neither the Hawaii statutes nor case law
establish a requisite specific numerical level of risk. The requisite “substantial risk” or “high
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hundreds of millions of gallons of water. He knew that Ka Loko dam is an earthen dam. GJ Tr.,

11-20-08 at 25-26. Hitch warned defendant that failure to uncover the spiliway defeated the

dam’s “only safety factor” and “safety feature.” Dyer warned defendant to dig out the spiliway

or otherwise “water will flow over a broad area in the middle of [the] earthen dam.”5 This

evidence, on its face, is clearly sufficient to support a prudent and reasonable person’s strong

suspicion that defendant’s destruction of, and failure to repair, what he was told was theh

safety feature for a dam he knew contained hundreds of millions of gallons of water, fit the

legal definition of being reckless with respect to causing a breach of the dam.

probability” of risk-- see Haw. Rev. Stat. § 702-206; State v. Agard, 113 Hawai’i 321, 151 P.3d
802 (2007) -- are not quantified in Agard or any other case. Indeed, requiring even a 1%
probability of death would wrongly eliminate from prosecution clear cut manslaughter cases.
For example, assuming there are only 10 drunk drivers on Hawaii’s roads each day (an incredibly
conservative estimate), that would mean that there are 3650 drunk driving occurrences each year.
If the typical drunk driving incident posed a 1% probability of killing other persons, there would
be 36.5 deaths of other persons caused by drunk drivers each year in Hawaii. Yet, it is clear that
less than 36.5 drunken driving-caused deaths of others occur each year in Hawaii (as reported
cases are far fewer). Thus, “substantial risk” or “high probability” cannot require even a specific
quantifiable percentage level of risk (like a 10%, 50%, or 75% level of risk) of death, because if
it did, that would mean that the typical or average drunk driving incident that caused death of
another person would necessarily escape prosecution and conviction for manslaughter (as the
conduct of drunk driving posed less than a 1% risk of causing that death). Yet, drunk driving
caused deaths of others is the classic manslaughter case. See, e.g., State v. St. Clair, 101 Hawai’i
280, 67 P.3d 779 (2003); State v. Smyth, 72 Haw. 217, 811 P.2d 1100 (1991).
15 Hitch went on to testify that he warned defendant that the overflow could “hurt his road.” GJ
Tr., 11-21-08 at 50. Contrary to defendant’s argument (open. br. at 15), this testimony does not
prove that Hitch’s warning was limited to concerns of “overflow” (and property damage) only, as
opposed to breach. Hitch told defendant more generally that the spillway was the dam’s only
“safety factor.” j at 51. Because the concept of “safety” with respect to a massive dam
necessarily conjures up, in even the lay person, thoughts of a dam possibly breaching, one can
reasonably infer that defendant was thereby made aware of the risk of breach. (And again, the
prosecution will argue at trial that this is an inference reasonable jurors ought to draw). Damage
to defendant’s road from overflow was merely one potential effect of the lack of a functioning
spillway.

Moreover, Hitch’s description of the spillway covering as being part of “the worst grading
violation in Kauai’s history” (open. br. at 15) is proof that the he did not perceive the risk to
dam safety. To the contrary, Hitch expressly described the spiliway as being the dam’s sole
“safety feature.” And he directly warned defendant of the safety risk that covering the spillway
created.
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Moreover, even if defendant’s specific mental state (i.e., his conscious disregard of the

substantial risk of breach) was not directly evident from the face of the evidence (even though it

is), it is certainly a reasonable inference that may be drawn.16 State v. Kuba, 68 Hawai’i 184,

190, 706 P.2d 1305, 1310-11 (1985) (“every legitimate inference that maybe drawn from the

evidence must be drawn in favor of the indictment and neither the trial court nor the appellate

court on review may substitute its judgment as to the weight of the evidence for the Grand Jury”)

(emphasis added, italics and citations omitted).

Defendant’s analysis of select pieces of evidence, as demonstrating the possibility of

overtopping but not breach (open. br. at 14), misconstrues the nature of the grand jury’s

investigation.’7Defendant is not permitted to change the grand jury’s role (of determining

whether there exists a “strong suspicion” of guilt) into a mini-trial -- weighing competing

evidence -- to determine his actual guilt. See, supra, at 15. The only question at this juncture is

16 The Prosecution will indeed argue at trial that it is the only reasonable argument that can be
drawn.
17 In any event, although the evidence does support defendant’s also being aware of the risk of
overtopping, that evidence does not defeat the evidence supporting defendant’s being aware of
the risk of breach as well. As explained in the prior footnote, one can reasonably infer from
Hitch’s warning to defendant -- that the covered spillway defeated the “only safety factor” and
“safety feature” for the massive dam -- that defendant was thereby made aware of the risk of
breach. As noted earlier, the lay person thinking about “safety” with respect to a dam necessarily
thinks of the threat to safety from the dam breaking or breaching, and releasing a vast
quantity of water. What else needs to be made “safe,” other than preventing the possible
release of a mass quantity of water. While the defendant will be free to argue otherwise (as well
as to argue that the Hitch warning never took place), that is not germane to his challenge to the
grand jury’s finding ofprobable cause.

Defendant rests his entire rebuttal to this on the fact that Hitch himself testified that he
did not think the dam would breach. There are two independent flaws in that argument. First,
Hitch never testified that he conveyed that opinion to defendant. Therefore, defendant, hearing
only that the uncovered spillway defeated the dam’s “only safety factor” would believe that
Hitch’s “safety” warning included risk of breach as well. Second, as stated earlier, and in the text
following this footnote, even if Hitch had conveyed the no-breach opinion to defendant, evidence
that supports defendant’s innocence does not invalidate a grand jury indictment as long as there is
other evidence supporting guilt.
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whether the record (in the light most favorable to the prosecution) contains some evidence to

support the grand jury’s finding of a strong suspicion that defendant was aware of the substantial

risk that his actions of (1) covering the spillway and refusing to uncover the spillway, and (2)

taking affirmative measures to increase the Reservoir’s water level, could cause the dam to

breach. The evidence -- which included his being told that the covered spiliway defeated the

dam’s only safety feature -- is more than sufficient to establish this.

B. The Evidence Establishes That Failure Of the Dam Would Create A Substantial Risk of
Death., And That Defendant Was Conscious Of This Fact

To rephrase defendant’s argument as a positive statement: “I had no idea that if the dam

breached and 370 million gallons of water was released, there was a substantial risk someone

could die.” This argument is simply absurd. Just as the evidence establishesfar more than a

strong suspicion that defendant consciously disregarded the substantial likelihood of breach, the

same record evidence likewise establishes that defendant was aware that a breach of the dam

created a substantial risk of death.

Defendant attempts in vain to draw this Court’s attention away from the obvious fact that

the release of a wall of water equivalent to a 1,100 foot tower the size of a football field posed a

substantial risk of killing someone. In doing so, defendant completely mischaracterizes the

evidence pertaining to Ka Loko dam’s “low hazard” classification. ($c Open. Br. at 19-20).

First, as DLNR engineer Edwin Matsuda testified, Ka Loko dam received its out-dated

“low hazard” classification in the 1980’s:

Q: And what was [Ka Loko dam’s low hazard classification] based on?

A: That was based on the initial inventory conducted by the Army Corps of Engineers.
They had [sic] did the inventory of dams and they also assigned initial hazard
classifications for all these dams.

Q: And this was in the ‘80s?

A: In the early ‘80s; correct.
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* * *

Q: And up to the 2006 breach of Ka Loko Reservoir, this was not reclassified; correct?

A: Yes.

Q: So that classification in retrospect at least as of 2006 was an error; correct?

A: It wasn’t updated; correct.

(GJ Tr., 11-19-08 at 93) (emphases added).

And the evidence strongly suggests Defendant knew the classification was outdated

because he blocked repeated attempts at reinspection. The dam was not reclassified, at least in

part, due to defendant’s continued refusal to grant the State a right-of-entry onto his property.

Matsuda testified that he had attempted to contact defendant, through defendant’s secretary, to

schedule a dam inspection. Defendant did not respond to any of Matsuda’s repeated attempts to

arrange the inspection and, consequently, the dam inspection never took place. (GJ Tr., 11-19-

08 at 93-99). It is disingenuous for defendant, having rebuffed the State’s attempts at an

inspection, to now rely on an outdated classification as “proof’ that the Ka Loko dam could not

have been expected to pose a substantial risk of death. At best, it provides the defendant

evidence at trial to support the claim that he is not guilty; it is irrelevant, however, to probable

cause.

Second, there is nothing in the record to show that defendant was aware, prior to this

litigation, of DLNR’s definition of “low hazard.” To be clear, none of the documentary evidence

presented to the grand jury (i.e., the letters and attachments sent to defendant), define “low

hazard.” See defendant’s sealed ex. G. Without defendant’s awareness of what “low hazard”

meant, the “low hazard” classification could not eliminate the obvious risk to life from a 370

million gallon dam breaching.
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Third, if one assumes, arguendo, that defendant was aware of DLNR’s definition of “low

hazard,” DLNR’s definitional guidelines themselves undermine defendant’s argument.’8 The

Guidelines define “low hazard,” in regard to “Loss of Life (Extent of Development),” as “None

expected (No permanent structures for human habitation).” Guidelines at 5. Thus, DLNR’s

classification system rates the risk to human life based on the existence of “development,” and

“permanent structures for human habitation.” Thus, as long as no one lived in permanent

structures downstream of the dam, the dam could receive the “low hazard” classification even if

thousands of people passed through the downstream area daily (whether for recreation or simply

to get to another destination) or lived there in trailers. The fact that many people might be

present (but who did not reside in permanent structures) in the potential flood zone is irrelevant

to DLNR’s hazard classification. But the legal manslaughter definition of recklessness with

respect to life is not based on whether the person endangered was residing in a permanent

structure. It is based instead on a substantial and unjustifiable risk to any another person

(regardless of the existence of permanent structures) — whether that person happens to be a driver

(on Kuhio Highway), a farm worker (on one of the farms mauka of the dam), a hiker (like

Michael Dyer), or the resident of a trailer or shed (as, defendant himself points out, some of the

victims were).’9

18 http://state.hi.us/dlnr/eng/ds/guides/HI%2Olnspection%2OGuidelines.pdf(cited to by
Defendant in support of his motion below).
19 Defendant also relies upon Haw. Admin. R. § l3-l9O2 (“Low hazard means a dam’s failure
would result in only minimal property damage.”). But this rule has been interpreted by DLNR
through its Guidelines, as just discussed in text, to ignore risks to persons not residing in
permanent structures. Cf. IBEW v. Hawaiian Tel. Co., 68 Haw. 316, 322, 713 P.2d 943, 950
(1986) (“agency’s interpretation of its rules receives deference unless it is plainly erroneous or
inconsistent with the underlying legislative purpose”). Thus, as interpreted and applied by
DLNR, the administrative rule’s “low hazard” classification simply means there are no
permanent structures for human habitation in the downstream path. The classification could
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Finally, even assuming, arguendo, all of the above points were wrong, and that the “low

hazard” classification was exculpatory, other evidence (including Defendant’s awareness that the

dam contains hundreds of millions of gallons of water, and Kauai being a heavily populated

thriving island) do support Defendant being aware of a substantial and unjustifiable risk of

another’s death were the dam to breach. The grand jury’s function “[did] not entail a duty to

weigh the prosecution’s case against that of the defense” (Chong, supra). It was to determine

whether there was probable cause.

This Court need only find that the circuit court did not abuse its discretion in finding

“some” evidence before the grand jury supporting the inference of a strong suspicion of guilt.

As explained in Section I.A, the only conclusion (and certainly a permissible inference) that can

be drawn from the evidence is that defendant knew his act of covering the spiliway, failing to

uncover it (despite repeated safety warnings from others), and taking affirmative measures to

increase the water level of the Reservoir, created a substantial risk that the dam would fail. And

as explained in this subsection, I.B, and further buttressed by Section LC, infra, defendant’s

knowledge that the dam contained hundreds of millions of gallons of water means he must have

(or at least may have) known that a sudden, catastrophic release would pose a substantial risk of

therefore apply even if dozens or even hundreds of people (not in a permanent structure) could,
at any given time, be in the downstream path of the dam.

The DLNR press release statements that defendant quotes are also consistent with
DLNR’s interpretation of “low hazard” as ignoring risk to persons not residing in permanent
structures. The press releases refer to “low hazard” as contemplating an unexpected (but not
impossible) loss of life in areas lacking “permanent structures.” Open. Br. at 23
(“[i]mprobable loss of life exists where persons are only temporarily in the potential inundation
area”; “[the] hazard potential classification system does not contemplate the improbable loss
of life of the occasional recreational user of the river and downstream lands, passer-by, or
non-overnight outdoor user of downstream lands.”). Although DLNR has chosen to
essentially call all deaths of persons not residing in permanent habitable structures in the path of
the dam “improbable,” as a matter of DEFINITION, that definition of probability is certainly
not binding upon this court of law, which must assess probability or “substantial risk” of death in
terms of the risk to any and all persons, including those not residing in permanent structures.
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killing someone. Again defendant’s premise--”I had no idea that the sudden release of 370 (or

500) million gallons of water posed a substantial risk of death to even one person”—is absurd. If

the defendant believes that argument will convince a petit jury, he will have the opportunity to

make it.

C. There Is Substantial Evidence That Defendant Consciously Disregarded A Substantial
Risk of Death To “Another Person”

1. The Evidence Establishes That Defendant’s Reckless Conduct Placed
Another Person At Substantial Risk of Death

Hawaii Revised Statutes § 707-702(l)(a) states that a person commits the offense of

manslaughter if he recklessly causes the death of another person. To prove manslaughter, the

State must prove its three component elements: “[Tjhe conduct is any voluntary act or omission,

the result is death, and the attendant circumstance is ‘of another person.” State v. Aiwohi, 109

Hawai’i 115, 127, 123 P.3d 1210, 1222 (2005). A person is defined as a human being who is

born and alive. Haw. Rev. Stat. § 707-700.

One can reasonably infer that a long-time Kauai major landowner, and especially a

person planning a major housing development there, as defendant was, would certainly be aware

that Kauai is not a deserted island, but a thriving island community of tens of thousands (over

60,000 to be more specific; footnote 6, supra) of local residents and tourists. His awareness

of that fact alone provides sufficient evidence suggesting he would know that the sudden release

of hundreds of millions of gallons of water would pose a substantial risk of causing the death of

one or more members of that thriving and very large Kauai population. It is simply not (even

arguably) reasonable for defendant to have believed that not a single member of that huge

population (or a tourist) might be present at any moment in time anywhere in the extensive

downstream path of the Reservoir, whether residing there, or simply traveling through, hiking,
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camping, or otherwise passing through. This alone defeats defendant’s argument that there was

no evidence defendant knew of a substantial risk to life from a breach of the massive dam.

Moreover, although not necessary (as just explained), the State submitted substantial

evidence to specifically prove that people lived, worked, and traveled on the land downstream

from the dam (as will be demonstrated below). The only reasonable inference is that, regardless

of whether or not defendant was personally acquainted with the seven victims, he knew that

people — human beings who were born and alive — were present in the flood zone located

downstream of the dam.

The grand jury evidence establishes both the existence of people in the downstream flood

zone and defendant’s awareness of their presence:

• The State submitted aerial photographs, taken in 2006, that depicted homes located near

the flood path and visible from the Kuhio Highway. (State’s Sealed Ex. E, Dec. 21,

2009). The houses depicted in the photos could have been constructed at any time within

or before the eight year period in which defendant refused to uncover the spiliway. These

homes were standing in 2006 when the dam broke, and it is surely a reasonable inference

that defendant, as a major local landowner and developer, was aware of their existence.

Yet, he consciously chose to disregard the substantial risk of death that a dam breach

posed to the inhabitants of these homes.2°

• The State also submitted photos, taken in 2006, that establish the presence of Kuhio

Highway. Id. Kuhio Highway, which is located mauka from the dam, bisects the flood

zone. The wall of water released from the dam destroyed part of the Highway.

Defendant was no stranger to Kauai (being a large landowner and developer), and here, a

20 Defendant speciously argues that the fact that these houses were not in fact destroyed proves
they were not in danger. That is like arguing that because hundreds of motorists on the highways
near a drunk driver did not in fact get hit by the drunk driver and die means that they were not in
danger. The ultimate path taken by a huge volume of water down a island full of hills, trees,
valleys, etc., is necessarily to a certain degree unpredictable (just as it is impossible to predict
when, where, and how a drunk driver may cause an accident), but the presence of homes near the
actual path taken by the breached dam suffices to have at least put those homes at risk from the
breach.
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reasonable (indeed the only reasonable) inference to be drawn is that defendant knew the

highway was in the downstream path of the dam, and certainly knew that people utilized

the highway for their transportation needs. Yet, he consciously chose to disregard the

substantial risk of death that a dam breach posed to these highway goers.

• The State also presented evidence that defendant had contacted the PUC, in 2001, to

voice his concerns regarding the low water levels of Ka Loko Reservoir, and the

condition of the Kilauea Irrigation Company’s (“KICO”) pipeline. (GJ Tr., 11-20-08 at

72-75). Defendant was aware that this pipeline, which connected to the Ka Loko

Reservoir, was used by KICO to divert water from the Reservoir to downstream users.

Id. PUC employee Nathan Kawakami testified that defendant knew that, if water drained

out of the Reservoir, it could flood the lower-lying properties. (Tr,, 11-20-08 at 75).

• Conrad Schmidt separately testified that water from the Reservoir was used for the

benefit of “farmers below the Ka Loko Reservoir.” (Tr., 11-20-08 at 46-47). Defendant’s

awareness that waters draining out of the Reservoir couldflood lower-lying properties,

i.e., downstreamfarms that were necessarily operated by people, demonstrates his

knowledge that these farmers or farm workers would be placed at substantial risk of death

in the event of a dam breach.

Based on the record evidence, the çy inference (but, at the very least, certainly a

reasonable inference) to be drawn is that defendant knew that a dam breach releasing hundreds of

millions of gallons of water would create a substantial likelihood that “another person” would

die.

2. The Evidence Need Not Establish Defendant’s Awareness That He Had Placed the
Seven Particular Victims At Substantial Risk Of Death, Only That He Consciously
Disregarded the Substantial Risk of Death To “Another Person”

As defendant is well aware, § 707-702(1)(a) only requires proof that defendant

disregarded a substantial and unjustifiable risk of the death ofanother person. The State need

not prove that defendant acted in reckless disregard for the lives of the seven particular victims.

All the statute requires is that the State prove defendant’s conscious disregard that his conduct
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put another, whether that person was known or unknown to defendant, at substantial risk of

death.2’

Section 702-216, which is based on the Model Penal Code § 2.03(3), specifically adopts

the theory of transferred intent in the context of criminal recklessness:

In the following instances, recklessly. . . causing a particular result shall be deemed to be
established even though the actual result caused by the defendant may not have been
within the risk of which the defendant was. . . aware:

(1) The actual result differs from the probable result only in the respect that a
different person or different property is injured or affected or that the probable
injury or harm would have been more serious or more extensive than that caused;
or

(2) The actual result involves the same kind or injury or harm as the probable result
and is not remote or accidental in its occurrence or too dependent on another’s
volitional conduct to have a bearing on the defendant’s liability or on the gravity
of the defendant’s offense.

Haw. Rev. Stat. § 702-2 16 (emphases added).

The MPC explains that, under the transferred recklessness theory, “Liability is predicated

on but-for causation, subject to limitations based on the relationship between the risks created by

the actor’s conduct that support a finding of recklessness or negligence and the consequences that

in fact ensued.” MPC § 2.03, Explanatory Note to §(3) (emphasis added).22 Here, “but for”

defendant’s act of covering the spillway, and keeping it covered, the dam would not have

breached and the seven victims would not have died. And there is no question here that the

21 The test is whether defendant generally knew that he was placing another at substantial risk of
death not whether he knew that another person “resided” or “lived” in the flood path, as
defendant contends. (Open. Br. at 4, 21). To be clear, any person present (whether living,
working, or passing through) in the downstream flood zone was at risk of death. Thus, the
danger was not limited to individuals who inhabited the valley below the Reservoir, but extended
to all persons who traveled through or were otherwise present in the area.
22 A New Jersey appellate court, in interpreting a similar state law provision based upon the
MPC’s transferred recklessness doctrine, explained that: “a person is not relieved of criminal
responsibility ‘for causing a result if the only difference between what actually occurred and what
was designed, contemplated or risked is that a different person. . . was injured or affected. . . .

In re S.B., 755 A.2d 596, 599 (N.J. Super. 2000).
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“relationship between the risks created by the actor’s conduct” -- here, a dam breach causing risk

of death to those downstream -- and “the consequences that in fact ensured” -- 7 people

downstream killed by the dam breach -- are substantially intertwined.23 It does not matter that

those at a seemingly more known risk of death (i.e., those who traveled upon the Highway, lived

in homes near the highway, or worked on the downstream farms) did not die, while the victims,

who lived in a possibly less visible area within the dam’s flood zone,. As § 702-2 16 makes

very clear, “recklessly. . . causing a particular result shall be deemed to be established even

though the actual result caused by the defendant may not have been within the risk of

which the defendant was. . . aware.”24

The logic underlying § 702-216 is clear. If a manslaughter prosecution required proof of

defendant’s intent to place aparticular individual at substantial risk of death, the State would be

drastically limited as to the types of prosecutions it could bring. For example, the State would no

longer be able to charge an intoxicated driver who took an innocent life with manslaughter,

unless the driver was in fact aware that he would cross paths with that particular victim.

Pursuant to § 702-216, defendant’s knowledge of the particular victim’s presence in the zone of

danger is not a prerequisite for manslaughter.

23 Defendant’s reliance on People v. Warner-Lambert Co., 414 N.E.2d 660 (N.Y. App. 1980), is
misplaced. In Warner-Lambert Co., defendants’ actions were “a sufficiently direct cause” of
the factory explosion that killed six individuals because defendants neither foresaw nor should
have foreseen the explosion’s hypothetical triggering cause. In short, under the MPC’s test, there
was no sufficient “relationship between the risks created by the actor’s conduct that support a
finding of recklessness or negligence and the consequences that in fact ensued.” Here, in
contrast, and as explained supra, there was evidence before the grand jury supporting the
inference that defendant foresaw that his failure to restore the dam’s only safety feature would
pose a substantial risk of dam breach and resulting death to those downstream of the dam.
Unlike in Warner-Lambert Co., there is no freak occurrence, or unanticipated chain of events,
involved here — only a clear causal chain of foreseeable events (of which defendant was aware)
triggered by defendant’s act of covering the spillway and keeping it covered.
24 Had the breach occurred during rush hour of a work day, many more people might have died.
That this did not happen surely does not excuse the defendant from criminal liability.
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3. The Fact That One Of the Victims, Rowan Fehring-Dingwall Was Not Yet Born At
the Time Defendant Covered the Spiliway Is Irrelevant to the Analysis

Defendant also argues that he cannot be liable for the death of Rowan Fehring-Dingwall,

since Rowan (who was born in March 2004) was not yet alive at the time the spiliway was

covered (in 1997 or 1998). Defendant’s argument, which is an offshoot of his prior argument —

that defendant cannot be liable for manslaughter unless he directed his recklessness towards the

particular victims — is inherently flawed. In support of his argument he relies solely on State v.

Aiwohi, 109 Hawai’i 115, 123 P.3d 1210 (2005), a case which, for the following reasons, is

clearly inapposite.

First, defendant’s argument, and therefore his reliance on Aiwohi, is entirely irrelevant.

The conduct for which defendant is being charged is his act of covering the spillway (in 1997 or

early 1998), and refusing to uncover it (from 1997-98 through 2006). Throughout that 8-year

period, defendant consciously disregarded the substantial risk of breach and death by failing to

take any action to restore the spiliway as the dam’s safety feature. Rowan was born during that

period, in March 2004. The Aiwohi argument that Rowan was not a “living person” at the time

the criminal conduct was committed is untrue. Rowan was alive for almost two years during

which defendant refused to uncover the spillway.

Second, Aiwohi is also entirely distinguishable. The holding of Aiwohi is limited to the

particular situation in which a mother, through conduct that could çy create substantial risk of

death to her unborn fetus, is charged with manslaughter.25 As the Aiwohi court explained, a

25 The Aiwohi court expressly held that: “a mother’s prosecution for her own prenatal conduct,
which causes the death of the baby subsequently born alive, is not within the plain meaning of
HRS § 707-702(l)(a), in conjunction with the general provisions of penal liability found in the
HPC.” Aiwohi, 109 Hawai’i at 130, 123 P.3d at 1225.
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fetus who had not yet been born was therefore not yet a person as defined by Hawaii law.26

Haw. Rev. Stat. § 707-700 (defining “person” as “a human being who has been born and is

alive”). Unlike Aiwohi, this case does not involve a single non-person victim — the “persons”

who were placed at substantial risk of death by defendant’s actions of covering the spillway, and

failing to uncover it, were the countless individuals who lived, worked, or traveled upon the

areas within the Ka Loko dam’s flood zone. Under the transferred recklessness doctrine

discussed in the prior subsection, even if, prior to Rowan’s birth, Rowan’s death was not “within

the risk of which the defendant was. . . aware” (as Rowan had not yet been born), defendant is

still reckless as to Rowan’s subsequent death because the “actual result involves the same kind of

injury or harm as the probable result.” Haw. Rev. Stat. § 702-216. That is, the actual result —

death of subsequently born Rowan from his being in the path of the dam break — is the same kind

of harm as the probable result — death of already born persons in the path of the dam break.

Simply put, Aiwohi’s narrow holding does not shield a criminal defendant from

prosecution simply because, through a fortuitous turn of events (for defendant), defendant’s

conduct, which placed countless other persons at substantial risk ofdeath, in fact happened to

kill (along with six others) an individual who had not yet been born at the time defendant

initiated the illegal conduct. As the Hawaii supreme court clarified, Aiwohi’s holding is limited

to the facts of that case:

In order to be guilty of manslaughter, Aiwohi must have “acted. . . recklessly. . . with
respect to each element of the offense.” HRS § 702-204. With respect to the attendant
circumstance element, HRS § 702-206(3)(b) states that “[a] person acts recklessly.
when he consciously disregards a substantial and unjustifiable risk that such
circumstances exist.” Id. (emphasis added). In the present case Aiwohi simply could not

26 The State is fully cognizant of Aiwohi’s holding, and has conducted this prosecution in
conformance with the established precedent of that case. In this case, one of the seven victims —

Christina McNees — was eight months pregnant at the time of her death. The State has not
charged defendant with the death of McNees’ fetus.
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have disregarded a substantial and unjustifiable risk that the requisite circumstance
existed, because the requisite circumstance did not exist at the time she engaged in
what the prosecution claims was culpable conduct. More specifically, there was no
other “person” at the relevant time because a fetus is not a “person” within the plain
meaning of the statute, as discussed infra. The mere fact that the fetus would later be
Treyson, another person, does not alter the conclusion. The plain language of the
statute clearly requires that the actor disregard a substantial and unjustifiable risk
that such circumstances presently exist, not that such circumstances might later exist.

Aiwohi, 109 Hawai’i at 128, 123 P.3d at 1223 (emphases added, italics in original). Unlike in

Aiwohi, where at the time of mother’s criminal act there was not a single other “person” in the

world who was endangered by that act, here there were dozens, and likely hundreds, of people

endangered by defendant’s failure to uncover the spillway.

This is not the type of “unborn person is the only potential victim” case presented by the

Aiwohi fact scenario. This is not a case in which “there was no other ‘person’ at the relevant

time” who was placed in danger. j Between the eight year period spanning from 1997-98 and

2006, during which defendant covered the spiliway, and failed to uncover it (despite repeated

warnings that a covered spillway was unsafe), defendant continued to put innumerable living

persons at risk of death.

Finally, and to emphasize what the State argued at the outset of this section, after March

2004, Rowan was a born living person, and yet defendant continued his failure to uncover the

spiliway for the next two years.

II. The Statute Prohibiting Reckless Manslaughter Is Not
Unconstitutionally Vague As Applied

Hawaii appellate courts have long held that statutory enactments are presumptively

constitutional, and that they will, whenever possible, interpret statutes in a way that preserves

their constitutionality. State v. Richie, 88 Hawai’i 19, 31, 960 P.2d 1227, 1239 (1998). The

party challenging a statute thus bears the heavy burden of proving that the statute is
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unconstitutional beyond a reasonable doubt. As this Court has acknowledged as recently as June

2010,

The Hawaii Supreme Court has “long held that: (1) legislative enactments are
presumptively constitutional; (2) a party challenging a statutory scheme has the burden of
showing unconstitutionality beyond a reasonable doubt; and (3) the constitutional defect
must be clear, manifest, and unmistakable.”

State v. Silver, 123 Hawai’i 299, 2010 WL 2637778 (Haw. App., 2010) (citing Convention Ctr.

Auth. v. Anzai, 78 Hawai’i 157, 162, 890 P.2d 1197, 1202 (1995)).27 The Silver court applied

this very standard to affirm a circuit court ruling that the statutory definition of “sexual contact”

was not unconstitutionally vague as applied. Defendant’s argument that “[this standard] does not

govern vagueness challenges” (open. br. at 31) is therefore puzzling.

It is, however, crystal clear that defendant has not met his burden under this standard.

First, the manslaughter statute provided defendant with more than adequate notice that

the conduct for which he is being charged (covering the spiliway, and keeping it covered) was

legally reckless. Contrary to defendant’s argument, the non-existence of any case law relating to

a manslaughter prosecution grounded upon these particular facts does not make the statute vague

as applied. The law does not require that a criminal statute delineate every single factual

scenario in which it would apply.

A criminal statute must “state with reasonable clarity the act it proscribes” and “provide

fixed standards for adjudging guilt.” State v. Tripp, 71 Haw. 479, 482, 795 P.2d 280, 282

(1990). In other words, it must provide a person of ordinary intelligence with a reasonable

opportunity to recognize the prohibited conduct. jçj There is no need for absolute precision or

certainty:

27 Silver is an unpublished memorandum opinion. The State cites this disposition pursuant to
HRAP 35(c)(2). App. 1.
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A criminal statute must be sufficiently definite to give notice of the required conduct to
one who would avoid its penalties, and to guide the judge in its application and the
lawyer in defending one charged with its violation. . . . Consequently, no more than a
reasonable degree of certainty can be demanded.

State v. Buch, 83 Hawai’i 308, 319-20, 926 P.2d 599, 610-11(1996) (citation omitted).

Haw. Rev. Stat. § 707-702(l)(a) provides, in pertinent part: “A person commits the

offense of manslaughter if. . [t]he person recklessly causes the death of another person.”

The unusual nature of the facts underlying this case does not make application of the statute

unconstitutionally vague. Section 707-702(1)(a) gave defendant notice that covering a dam’s

spiliway (and keeping it covered), is prohibited conduct when done in conscious disregard of the

substantial risk of death to another person. This notice is just as adequate as the separate notice,

provided by the statute prohibiting “physical abuse,” that punching someone in the face or

shoving that person into a wall is prohibited conduct. (Open. Br. at 31, citing State v. Kameenui,

69 Hawai’i 620, 753 P.2d 1250 (1988)). Again, the facts are that this was a dam holding back

hundreds of million of gallons of water. A manslaughter statute prohibiting reckless homicide

gives everyone (including defendant) clear notice that destroying the only safety feature for such

an engine of potential devastation is within its ambit. Just as the manslaughter statute need not

explicitly say leaving deadly ordinance in a place where children can walk on it, and die as a

result, is within its ambit, it similarly need not explicitly say that destroying the only safety

feature of a 370 million gallon reservoir/dam is within its ambit.

Second, the State has adduced sufficient evidence to support the grand jury’s finding of

probable cause that defendant’s conduct of covering the spillway, and keeping it covered, caused

the dam breach and deaths. The fact that there is a temporal separation between the start of

defendant’s criminal conduct (1997-98), and the resulting dam breach and deaths (March 2006),

does not make the statute unconstitutionally vague. It is entirely irrelevant that most
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manslaughter prosecutions charge conduct that is contemporaneous with the victim’s death.

(Open. Br. at 32). Nothing in § 707-702(1)(a), or the governing case law, requires a criminal

defendant’s reckless conduct to “contemporaneously” cause death. It does not matter if the

resulting death occurs immediately, or ten years later. What is relevant is that defendant, while

committing the conduct, acted in conscious disregard of the substantial risk of death. A

defendant strewing what he knows to be dangerous ordinance in a field where others walk is not

relieved of criminal liability because it takes a while for a child to walk on it and die as a result.

Third, even if there were an outside time limit element within the manslaughter statute

(which there clearly is not), defendant’s argument would still fail because that time element

would easily be satisfied here, because defendant failed to uncover the spillway right up to the

day of the tragic dam breach. Defendant’s argument wrongly assumes the charged actus reus

here was only defendant’s filling of the spillway, when in fact defendant was also charged with

failing to uncover the spillway as well. See 6 R 18, 20 [Bill of Particulars at 3]).

Fourth, defendant does not (and cannot) point to a single case in which the Hawaii

appellate courts have held § 707-702(1)(a) to be unconstitutionally vague. Although the statute

has been applied to many different fact scenarios, as defendant himself point out, none of those

cases have held the statute to be void for vagueness, either facially or as applied.28 And it is

telling that the non-Hawaii case upon which defendant relies, Collins v. State, 890 S.W.2d 893

28 In the case defendant specifically relies upon, Aiwohi, the Hawaii supreme court in fact
declined to address the issue of whether Haw. Rev. Stat. § 707-702(l)(a) fails to provide fair
notice and/or is unconstitutionally vague pursuant to article I, section 5 of the Hawaii
Constitution, and the 14th Amendment to the U.S. Constitution. See Aiwohi, 109 Hawai’i at
130, 123 P.3d at 1225 (declining to address vagueness given “our holding [] that Aiwohi’s
prosecution for the offense of manslaughter is unsupported by the plain language of’ the
manslaughter statute); ii at 136, 123 P.3d at 1231 (Acoba, 3., concurring in the result)
(reasoning that, if statute’s inapplicability were not evident from text or under rule of lenity, then
it would be void for vagueness as applied).
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(Tex. App. 1994), is entirely distinguishable. In Collins, a Texas court of appeals held that a

mother could not be convicted of reckless injury to her child by doing drugs while the child was

in utero. The court explained that the Texas statutes (like the Hawaii statutes; çç Aiwohi,

supra, at 29-31) defined “child,” “person,” and “individual,” as a human being who is born and

alive. The law therefore failed to provide mother notice that her conduct, which was causing

injury to her unborn fetus, was proscribed by law. For that reason, the statute was held to be

vague as applied.

Here, we have the opposite situation. The language of § 707-702(l)(a) was more than

sufficient to put defendant on notice that he could not commit y conduct in conscious

disregard of the substantial risk of another’s death. His conduct of covering the spiliway, and

keeping it covered (from 1997-98 through 2006), created the substantial risk of dam breach and

death. As a matter of law, this Court should thus hold that § 707-702(l)(a) provided adequate

notice to defendant that his alleged conduct was legally reckless with respect to death of another,

and that the statutory language was therefore not vague as applied.

CONCLUSION

For the reasons set forth in this brief, this Court should affirm the circuit court’s denial of

defendant’s motion to dismiss the indictment for insufficiency of the evidence or, in the

alternative, for vagueness.

DATED: Honolulu, Hawaii, October 20, 2010. Respectfully submitted,

Mark J. Bennett
Attorney General

Is! Kimberly Tsumoto Guidry
Kimberly Tsumoto Guidry
Girard D. Lau
Deputy Attorneys General
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MEMORANDUM OPINION

*1 Defendant-Appellant Barry Silver (Silver) ap
peals from the Judgment entered by the Circuit

Court of the Second Circuit (circuit court).
Plaintiff-Appellee State of Hawai’i (State) charged
Silver by indictment with five counts of third de
gree sexual assault, in violation of Hawaii Revised
Statutes (HRS) § 707-732(1)(b) (Supp.2009).FN2

The complaining witness (Minor) was eleven years
old at the time of the alleged offenses and Silver
was forty-six years old. The indictment alleged that

“during or about the period of July 16, 2004,
through July 17, 2004, inclusive,” Silver did know
ingly subject Minor, who was less than fourteen
years old, “to sexual contact or cause him to have
sexual contact” with Silver by: touching Minor’s

buttocks (Count 1); touching Minor’s penis (Count

2); touching Minor’s buttocks (Count 3); touching

Minor’s penis (Count 4); and touching Minor’s but
tocks (Count 5).

FN1. The Honorable Joseph E. Cardoza

presided.

FN2. HRS § 707-732(l)(b) provides:

§ 707-732 Sexual assault in the third
degree. (1) A person commits the of
fense of sexual assault in the third de
gree if:

(b) The person knowingly subjects to
sexual contact another person who is less
than fourteen years old or causes such a
person to have sexual contact with the

person[.j

HRS § 707-700 (Supp.2009) defines the
term “sexual contact” as follows:

“Sexual contact” means any touching,
other than acts of “sexual penetration”,
of the sexual or other intimate parts of a
person not married to the actor, or of the
sexual or other intimate parts of the actor
by the person, whether directly or
through the clothing or other material in
tended to cover the sexual or other in
timate parts.

After the time period of the alleged of
fenses, the definition of “sexual penetra

tion” was amended in ways not material
to this appeal. See 2006 Haw. Sess.
Laws Act 230, § 26 at 1013-14.

The charges against Silver arose out of a vacation
trip he took from Florida to Hawai’i, where he
stayed at a condominium along with Minor and

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Minor’s father, who were on vacation from Wash

ington. Silver and Minor’s father had not previously

met, but they were former students of the owner of

the condominium.

Prior to trial, the circuit court issued an order grant

ing Silver’s motion for a bill of particulars. The cir

cuit court incorporated the State’s response to Sil

ver’s motion as an exhibit to its order. The State’s

response clarified that Count 1 alleged “conduct

that occurred at the pool”; Counts 2 and 3 alleged

“conduct that occurred during the first ‘massage’

perpetrated by [Silver] on [Minor]”; and Counts 4

and 5 alleged “conduct that occurred during the

second ‘massage’ perpetrated by [Silver] on

[Minor].”

After the close of the evidence, the circuit court

granted Silver’s motion for judgment of acquittal as

to Count 2. The jury subsequently returned verdicts

of guilty as to the remaining counts-Counts 1, 3,4,

and 5. The circuit court sentenced Silver to concur

rent terms of five years of imprisonment on each of

these counts.

On appeal, Silver asserts that the circuit court erred

by: 1) refusing to dismiss the indictment because

the prosecutor failed to tender “clearly exculpatory”

evidence of Minor’s inconsistent statements to the

grand jury; 2) refusing to admit, on the ground of

lack of foundation, extrinsic evidence proffered by

the defense of Minor’s prior inconsistent statement

to an investigator; 3) allowing expert testimony re

garding the behavior of child sex abuse victims, be

cause such testimony was tantamount to an opinion

that Minor was telling the truth; 4) finding that the

prosecutor’s statements during closing argument did

not constitute prosecutorial misconduct; 5) failing

to conduct a timely hearing on Silver’s allegations

that a juror was sleeping during trial and denying

Silver’s motion for a new trial based on that allega

tion; and 6) determining that there was sufficient

evidence to support the guilty verdicts. Silver fur

ther contends that if it is determined that there was

sufficient evidence to support his convictions, then

HRS § 707-700, the statute which defines “sexual

contact,” is void for vagueness.

*2 For the reasons discussed below, we affirm Sil

vet’s convictions.

BACKGROUND

1. Trial Evidence

The following is based on the evidence presented at

trial. Minor’s father and Minor traveled from Seattle

to Maui for a vacation. During their trip, Minor’s

father and Minor stayed with Alan and Vickie

Josefsberg. Alan Josefsberg was the former teacher

of Minor’s father. When Minor’s father and Minor

arrived at Alan Josefsberg’s condominium, they met

Silver. Silver, also a former student of Alan Josefs

berg, happened to be visiting Maui and staying with

the Josefsbergs during the same time as Minor’s

father and Minor. Neither Minor’s father nor Minor

knew Silver prior to this meeting. However,

Minor’s father, Minor, and Silver spent significant

time together on the trip.

At one point, Minor’s father, Minor, and Silver

were swimming together at the condominium pool.

Minor referred to an incident at the pooi when

asked at trial whether there were times he felt Sil

vet had touched him inappropriately. Minor testi

fied as follows:

[Minor]: And then we were like messing

around in the pooi, and then [Minor’s father and

Silver] were kind of like throwing me back and

forth. And my dad would pick me up like from

like right here (indicating) and kind of like toss

me. And then [Silver] would kind of like hold un

der my butt to like hoist me up and throw me, but

I don’t remember like him grabbing me or any

thing.

[Prosecutor]: And what part of your body did

he touch?

[Minor]: Kind of like my crotch to throw me or

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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under my butt to throw me.

Minor’s father testified that he “saw a lot of physic

al contact in the pool” between Silver and Minor,

but did not see any “[a)ctual sexual contact.”
However, Minor’s father “wouldn’t have known” if

Silver “ever had his hands underneath Minor’s be

hind” because Minor’s father “had trouble seeing a

lot of times because of just the water ... splashing

up.”

A few days into the trip, the sleeping arrangements
in the condominium changed. Originally, Minor’s
father and Minor were sharing a pull-out bed that
unfolded from a couch, while Silver was sleeping
on a cot in a separate room. However, Silver moved
from sleeping on the cot to sleeping on an extension
of the couch adjacent to the pull-out bed. Silver
claimed that he had a “bad back” and that “his back

was getting even worse because of the lousy cot he

was sleeping on.” Minor’s father slept on the far

end of the pull-out bed, and Minor slept on the side
of the bed adjacent to the couch extension where

Silver was now sleeping, in between Silver and
Minor’s father.

According to Minor, one night when Silver was

sleeping next to him on the couch extension, Silver

woke him up around midnight. Silver was rubbing

Minor’s back, whispered in Minor’s ear to “scoot
closer,” and told Minor, “shh, don’t wake anybody
up.” Minor described the subsequent events as fol

lows:

[Prosecutor) Okay. And you said you felt

him touching you. Where did you feel his hand

first?

*3 [Minor): Well, first it kind of was like on

my arm and stuff, and I think I was on my stom

ach first. And then [Silver] kind of like moved to

my back, and he was rubbing my back and stuff,

and I wasn’t really thinking anything that much.

And then the-I was like, all right. It’s okay. I’m
going to go to bed now.

And I kind of scooted away and kind of like

fell back asleep for a couple minutes. And then I

woke up, and he was like rubbing me again. And

this time I was kind of like on my side and so-

[Minor]: Yeah, [Silver’s) on the sofa the whole
time, and he was rubbing me. And then he rubbed

like my arms and stuff. I was-kind of moved to

my stomach again, and he rubbed like down on

my lower back.

[Minor]: Kind of like then I shifted all the way
onto my stomach, and then [Silver) kind of like

rubbed and kind of went lower onto my back, and

then kind of like brushed over my butt really

slow. And then he kind of like stopped and like

rubbed somewhere else again like up here
(indicating).

And then I was like okay, well, I’m just going

to go to bed now. And then I kind of like went

back and then like scooted closer to my dad a
little bit and kind of fell back asleep for a couple
minutes. And then I woke up again with him rub
bing me, but this time I was on my back, and he’s

kind of like rubbing my arm and stuff.

And then he I had kind of like shifted or
something and then somehow he brushed over
my crotch and my penis and came up, and then he
was like rubbing-I was like, all right, look, I want
to go to bed now, and scooted all the way close to
my dad, and now I kind of just like fell back

asleep. And then I don’t remember anything hap

pening after that.

Minor stated that the first time Silver was rubbing
him, Silver did not touch Minor’s buttocks or penis.
Minor testified that after he dozed off and was
reawakened, Silver was “kind of rubbing my back
and then goes lower and rubs over my butt bu
doesn’t like massage it, just brushes over it.” FN

Minor explained that while Silver was massaging or
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“rubbing” Minor’s back and arms, “it seemed like
[Silver] just kind of brushed over the other areas.”
In response to the prosecutor’s question over wheth

er Silver’s brushing over the other areas seemed on

purpose or accidental, Minor responded:

FN3. Minor stated that he used the term
“massage” to mean “like using, like, your
fingers, like, to push harder and soft.”
Minor testified that he had received back
massages from his parents before, but, un
like Silver, his parents did not “brush over
any of [his] private areas.”

Well, for the first time it seemed like he might

have done it on accident, but towards the second

and third time that he did it, it seemed like he did

it more on purpose because it’s kind of just like

weird because it-he did it again. Because each

time he did it, I kind of jerked away a little be
cause I didn’t know if he was accidentally doing
it because it was really dark.

When asked to elaborate on his testimony that Sil

ver had touched his “penis area,” Minor stated:

[Minor]: ... I remember during the back rub he

rubbed over my penis. He didn’t rub it. He just
kind of brushed it.

[Prosecutor]: Okay. So not rubbing with his

finger?

*4 [Minor]: Yeah, just kind of slowly brushed
over it.

[Prosecutor): Did that seem accidental? Inad
vertent? On purpose? Could you describe it?

[Minor]: Well, like the speed of him brushing

over it, it seemed like he did it on purpose.

[Prosecutor]: How fast was it?

[Minor]: It was just kind of like-just kind of

like this (indicating). It wasn’t quick like that. It

was just like slow.

Minor testified that he thought that the slow brush

ing happened “once on my penis and twice on the

butt....”

Minor’s father was sleeping next to Minor when the
alleged massages occurred, but Minor did not tell

his father until the following morning. Upon hear

ing Minor’s accusation, Minor’s father talked to

Vickie and Alan Josefsberg. Minor’s father also

called the police and filed a complaint. Minor’s
father and Minor moved to a hotel, and Minor’s
father changed their flight arrangements and left

Maui early.

II. Procedural History

Prior to trial, Silver moved to dismiss the indict
ment on the ground that the prosecutor failed to

present “clearly exculpatory evidence” to the grand
jury. The circuit court denied the motion.

When the State rested after its case in chief at trial,

Silver moved for judgment of acquittal on all five

counts, which the court denied. Silver then rested,
electing not to call any witnesses, and renewed his
motion for judgment of acquittal. The circuit court,
after reviewing the trial transcripts, granted Silver’s
motion as to Count 2.

On January 29, 2007, Silver filed a Motion for New
Trial. On March 27, 2008, the circuit court entered

findings of fact, conclusions of law, and an order

denying Silver’s Motion for New Trial.

STANDARDS OF REVIEW

A. Motion to Dismiss Indictment

“A trial court’s ruling on a motion to dismiss an in
dictment is reviewed for an abuse of discretion.”
State v. Mendonca, 68 Haw. 280, 283, 711 P.2d
731, 734 (1985). “Dismissal of an indictment is re

quired only in flagrant cases in which the grand

jury has been overreached or deceived in some sig
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nificant way, as where perjured testimony has
knowingly been presented Id. (internal quota

tion marks and citations omitted).

B. Evidentiary Rulings

With regard to evidentiary rulings,

different standards of review must be applied to
trial court decisions regarding the admissibility of

evidence, depending on the requirements of the

particular rule of evidence at issue. When applic

ation of a particular evidentiary rule can yield

only one correct result, the proper standard for
appellate review is the right/wrong standard.

However, the traditional abuse of discretion

standard should be applied in the case of those

rules of evidence that require a “judgment call”

on the part of the trial court.

Kealoha v. County of Hawaii, 74 Haw. 308,

3 19-20, 844 P.2d 670, 676 (1993).

A trial court’s decision on whether to admit opinion
testimony is subject to review for abuse of discre

tion. State v. Toyonura, 80 Hawai’i 8, 23-24, 904

P.2d 893, 908-09 (1995). “Generally, to constitute

an abuse of discretion, it must appear that the trial

court clearly exceeded the bounds of reason or dis
regarded rules or principles of law or practice to the

substantial detriment of a party litigant. Id. at 24,

904 P.2d at 909 (internal quotation marks, citation,

and brackets omitted).

C. Prosecutorial Misconduct

*5 Allegations of prosecutorial misconduct are

reviewed under the harmless beyond a reasonable

doubt standard, which requires an examination of

the record and a determination of whether there is

a reasonable possibility that the error complained

of might have contributed to the conviction.

Prosecutorial misconduct warrants a new trial

or the setting aside of a guilty verdict only where

the actions of the prosecutor have caused preju

dice to the defendant’s right to a fair trial. In or

der to determine whether the alleged prosecutori

al misconduct reached the level of reversible er

ror, we consider the nature of the alleged miscon

duct, the promptness or lack of a curative instruc

tion, and the strength or weakness of the evidence

against defendant.

State v. Mars, 116 Hawai’i 125, 133, 170 P.3d

861, 869 (App.2007) (citations and internal quo

tation marks omitted)

D. New Trial

“As a general matter, the granting or denial of a

motion for new trial is within the sound discretion

of the trial court and will not be disturbed absent a

clear abuse of discretion. The same principle is ap

plied in the context of a motion for new trial
premised on juror misconduct. State v. Yarnada,
108 Hawai’i 474, 478, 122 P.3d 254, 258 (2005).

E. Sufficiency of the Evidence

In reviewing the sufficiency of the evidence,
we view the evidence in the light most favorable

to the prosecution. The test on appeal is not
whether guilt is established beyond a reasonable

doubt, but whether there was substantial evidence
to support the conclusion of the trier of fact
“Substantial evidence” is credible evidence

which is of sufficient quality and probative value

to enable a person of reasonable caution to sup
port a conclusion.... It is the province of the jury,

not the appellate courts, to determine the credibil
ity of witnesses and the weight of the evidence.

State v. Smith, 106 Hawai’i 365, 372, 105 P.3d
242, 249 (App.2004) (citations, internal quotation
marks, and ellipsis points omitted; block quote
format changed).

F. Constitutionality of Statute
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“We answer questions of constitutional law by ex

ercising our own independent judgment based on

the facts of the case.... Thus, we review questions

of constitutional law under the ‘right/wrong’ stand

ard.” Slate v. Fields, 115 Hawai’i 503, 511, 168

P.3d 955, 963 (2007) (citation omitted and ellipsis

in original). The Hawai’i Supreme Court has “long

held that: (1) legislative enactments are pre

sumptively constitutional; (2) a party challenging a

statutory scheme has the burden of showing uncon

stitutionality beyond a reasonable doubt; and (3)

the constitutional defect must be clear, manifest,

and unmistakable.” Convention Ctr. Auth. v. Anzai,

78 Hawai’i 157, 162, 890 P.2d 1197, 1202 (1995)

(internal quotation marks, citation, and brackets

omitted).

DISCUSSION

I.

Silver argues that the circuit court abused its discre

tion in denying his motion to dismiss the indictment

(Motion to Dismiss). Silver’s Motion to Dismiss al

leged that the prosecutor “failed and/or omitted to

present clearly exculpatory evidence to the Grand

Jury.” The evidence specifically identified and at

tached as exhibits to the Motion to Dismiss was the

affidavits of Alan Josefsberg and his wife, Vickie

Josefsberg. On appeal, Silver argues that in addi

tion to the Josefsbergs affidavits, the prosecutor

should have presented statements Minor made to

his father, Broward County School Board officials

in Florida, and the Kind County police in Washing

ton to the grand jury.

FN4. Silver was apparently a school teach

er in Broward County, Florida at the time

of the charged offenses, and Minor was a

resident of Washington.

*6 Silver argues that the inconsistencies in Minor’s

statements constituted clearly exculpatory evidence

that would have negated guilt on four counts of the

five-count indictment and that if the statements had

been provided to the grand jury, “it would probably

have issued a no bill.” We disagree with Silver’s

contention that the circuit court abused its discre

tion in denying his Motion to Dismiss.

A.

In State v. Bell, 60 Haw. 241, 243-44, 589 P.2d

517, 519 (1978), the Hawai’i Supreme Court

quoted the following passage from United States v.

Clandra, 414 U.S. 338, 343-44, 94 S.Ct. 613, 38

L.Ed.2d 561 (1974), regarding the nature of grand

jury proceedings:

A grand jury proceeding is not an adversary

hearing in which the guilt or innocence of the ac

cused is adjudicated. Rather, it is an Ex parte in

vestigation to determine whether a crime has

been committed and whether criminal proceed

ings should be instituted against any person.

The Hawai’i Supreme Court stated that “[tjo re

quire the prosecutor to present any and all informa

tion which may have a tendency to exculpate the

accused would, in our view, confer upon grand jury

proceedings the adversary nature which is more

properly reserved for the actual trial phase of pro

secution.” Bell, 60 Haw. at 244, 589 P.2d at 519.

The supreme court held that “the prosecution is re

quired only to present to the grand jury evidence

which is clearly exculpatory in nature.” Id. at 242,

589 P.2d at 518. The supreme court gave the fol

lowing examples of clearly exculpatory evidence:

Clearly exculpatory evidence may be manifested,

for example, by a witness whose testimony is not

directly contradicted by any other witness and

who maintains that the accused was nowhere near

the scene of the crime when it occurred. Also,

where it has become apparent to the prosecution,

for example, that a sole eyewitness testifying as

to the perpetration of the crime has perjured him

self before the grand jury, that perjury must be

revealed to the grand jury.
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Id. at 245, 589 P.2d at 520.

A court should dismiss an indictment only when the

prosecution failed to present evidence that “would

have negated guilt or undermined the authority of

the grand jury to act at all....” Id. at 247, 589 P.2d

at 521 (quoting United States v. Mandel, 415

F.Supp. 1033, 1041-42 (D.Md.1976)). “The prosec

ution is not required to produce before the grand

jury all evidence which may tend to undermine the

credibility of the witnesses presented.” Id. at

253-54, 589 P.2d 517, 589 P.2d at 525. In Bell, the

supreme court held that the victim’s identification

of someone other than the defendant at a lineup

only reflected upon the victim’s credibility in gener

al and did not constitute clearly exculpatory evid

ence. Id. at 253, 589 P.2d at 525. The supreme

court cited with approval cases from other jurisdic

tions holding that the prosecution was not required

to present evidence of a witness’s inconsistent state

ments to the grand jury, because such evidence bore

on the witness’s credibility and could be explored

by both sides at trial. Id. at 254-55, 589 P.2d at 525.

B.

*7 At the outset, we note that Silver only preserved

his argument with respect to the State’s failure to

present the Josefsbergs’ affidavits to the grand jury.

Those were the only statements that Silver specific

ally identified and attached as exhibits to his Mo

tion to Dismiss and that he argued to the circuit

court at the hearing on his Motion to Dismiss. In

later denying Silver’s motion for a new trial, the cir

cuit court ruled that because Silver did not chal

lenge the State’s failure to present Minor’s state

ment to Broward County officials in his Motion to

Dismiss, Silver waived any claim related to that

statement under Hawaii Rules of Penal Procedure (
HRPP) Rule 12.

FN5
We agree and also conclude

that Silver similarly waived any claims related to

Minor’s statements to his father and the King

County police by not raising them in his Motion to

Dismiss. See HRPP Rule 12; see also State v. Ho

glund, 71 Haw. 147, 150, 785 P.2d 1311, 1313

(1990) (“Generally, the failure to properly raise an

issue at the trial level precludes a party from raising

that issue on appeal.).F

FN5. HRPP Rule 12 (1997) provided, in

relevant part:

(b) Pretrial motions. Any defense, ob

jection, or request which is capable of

determination without the trial of the

general issue may be raised before trial

by motion. Motions may be written or

oral at the discretion of the judge. The

following must be raised prior to trial:

(1) defenses and objections based on de

fects in the institution of the prosecution;

(2) defenses and objections based on de

fects in the charge (other than that it

fails to show jurisdiction in the court or

to charge an offense which objections

shall be noticed by the court at any time

during the pendency of the proceedings);

(f) Effect of failure to raise defenses or

objections. Failure by a party to raise

defenses or objections or to make re

quests which must be made prior to trial,

within the time set by the court pursuant

to section (c), or within any extension

thereof made by the court, shall consti

tute waiver thereof but the court for

cause shown may grant relief from the

waiver.

(Emphases added.)

FN6. We are not persuaded by Silver’s ar

gument that he did not waive the right to

challenge the State’s failure to provide the

grand jury with Minor’s statements to his

father, Broward County officials, and the

King County police because those state

ments were included as exhibits to Silver’s
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motion for bill of particulars, which was
filed nine months before his Motion to
Dismiss. Silver did not specifically raise
these statements as bases for his Motion to
Dismiss. Thus, the circuit court was not in
formed that Silver was relying on these
statements to support his Motion to Dis
miss. The mere fact that these statements
were made available to the circuit court in
connection with a different motion was not
adequate to preserve Silver’s right to rely
on the statements to attack the circuit
court’s denial of his Motion to Dismiss on
appeal.

C.

Minor’s father talked separately with Vickie and
Alan Josefsberg after Minor disclosed to Minor’s
father what Silver had done. The affidavit of Vickie
Josefsberg stated in relevant part:

[Minor’s father] approached me and stated that
[Minor], his 11-year old son, told him that Barry

Silver had behaved inappropriately with him. I
spoke with [Minor’s father] & [Minor] and all

[Minor] said to me was that, “[Silver] kept rub
bing my back .“

The affidavit of Alan Josefsberg stated in relevant
part:

[Minor] claimed that [Silver] rubbed his back and
that his hand crossed over his buttocks and thigh.
[Minor] said that he told [Silver] to stop, but

[Silver] continued rubbing his back. I asked
[Minor] if [Silver] touched any other inappropri
ate area and [Minor] said, “No!”

We conclude that the circuit court did not abuse its
discretion in concluding that the Josefsbergs’ affi
davits were “not clearly exculpatory, and the Pro
secutor was not under an obligation to present them
to the Grand Jury.” The Josefsbergs did not purport
to be eyewitnesses to the alleged incidents of sexual
abuse. The affidavit of Vickie Josefsberg does not

indicate what questions, if any, she posed to Minor.
Neither affidavit details the nature and extent of the
affiant’s questioning of Minor or whether Minor
displayed any reluctance to speak to or discuss mat
ters with the affiant. While the Josefsbergs’ affi
davits reflect upon Minor’s credibility in general,
the circuit court did not abuse its discretion in con
cluding that the affidavits did not constitute clearly
exculpatory evidence that the prosecution was re
quired to present to the grand jury. See Bell, 60
Haw. at 253-56, 589 P.2d at 525-26.

Moreover, even if we were to consider the other
statements Silver claims that the State should have
presented to the grand jury, we would conclude that
these statements did not constitute clearly exculpat
ory evidence. Minor’s prior statements to his father,
Broward County officials, and the King County po
lice, if presented to the grand jury, would not have
clearly negated Silver’s guilt or undermined the au
thority of the grand jury to act. In these prior state
ments, Minor did not detail all of the incidents of
inappropriate touching he testified to in the grand
jury. However, these prior statements all contained
allegations by Minor that Silver had touched him
inappropriately. Minor did not recant his allega
tions of sexual abuse. Although these prior state
ments could have served to impeach Minor’s cred
ibility, the grand jury need not be advised of all
matters bearing upon a witness’s credibility. See Id.
at 253-54, 589 P.2d at 525; State v. Pitlawa, 62
Haw. 209, 215, 614 P.2d 373, 377 (1980). As such,
the State was not required to7present these prior
statements to the grand jury.FN

FN7. Based upon our analysis, we reject
Silver’s claim that his trial counsel
provided ineffective assistance for failing
to argue all of Minor’s prior statements in
support of the Motion to Dismiss.

II.

*8 Silver contends that the circuit court abused its
discretion in refusing to admit a transcript of an in-
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terview between Minor and a Broward County

School Board investigator in which Minor pur

portedly made a prior inconsistent statement. Silver

argues that he laid the proper foundation for the ad

mission of the transcript under Hawaii Rules of

Evidence (HRE) Rule 613(b) (1993)
FN8 and HRE

Rule 802.1
(1993)F’N9

We conclude that Silver did

not lay an adequate foundation for the admission of

the transcript, and thus the circuit court did not ab

use its discretion in refusing to admit the transcript.

FN8. HRE Rule 6 13(b) provides, in relev

ant part:

(b) Extrinsic evidence of prior inconsist

ent statement of witness. Extrinsic evid

ence of a prior inconsistent statement by
a witness is not admissible unless, on

direct or cross-examination, (1) the cir

cumstances of the statement have been

brought to the attention of the witness,

and (2) the witness has been asked

whether the witness made the statement.

FN9. HRE Rule 802.1 provides, in relevant

part:

The following statements previously

made, by witnesses who testify at the tri

al or hearing are not excluded by the

hearsay rule:

(1) Inconsistent statement. The declarant

is subject to cross-examination concern

ing the subject matter of the declarant’s
statement, the statement is inconsistent

with the declarant’s testimony, the state

ment is offered in compliance with rule

6 13(b), and the statement was:

(A) Given under oath subject to the pen
alty of perjury at a trial, hearing, or other

proceeding, or in a deposition; or

(B) Reduced to writing and signed or

otherwise adopted or approved by the

declarant; or

(C) Recorded in substantially verbatim

fashion by stenographic, mechanical,

electrical, or other means contemporan
eously with the making of the state

ment[.j

A.

The issue here involves Silver’s cross-examination

of Minor during trial. In summary, Silver attempted

to impeach Minor by questioning him about a prior

inconsistent statement Minor purportedly made un

der oath during a recorded phone call interview

with a Broward County School Board investigator,

James Wolischiager (Wolischiager), where Minor

allegedly told Wolischiager that Silver did not

touch his penis. After Minor testified he did not re

member whether he made this statement, Silver at

tempted to introduce extrinsic evidence of this

statement in the form of a transcript of the inter

view between Minor and Wolischiager. The circuit

court refused to admit the transcript because an ad

equate foundation had not been laid. While Silver

frames the issue as whether the foundational re

quirements of HRE Rule 613(b) and HRE Rule

802.1 were met, we view the issue more simply as

whether a sufficient foundation was laid to estab

lish the authenticity of the interview transcript.

On cross-examination by defense counsel, Minor

remembered that he got a call from the Broward

County School Board special investigation unit.

Minor could not recall the name of investigator

who interviewed him, nor could he remember much

of the content of the interview. Minor agreed with

defense counsel that Minor told the investigator

that Silver started to rub Minor’s back, then moved

to down to Minor’s butt, and then Minor moved.
But when defense counsel asked, “you never said

anything about [Silver] touching your penis; cor

rect?”, Minor replied, “I’m not sure. I don’t remem

ber if I told him or not.” Minor further testified, “I

don’t really remember the phone call. I just remem

ber from who it was.”

After repeated questioning by defense counsel
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about whether Minor remembered what was said

during the phone call, Minor was apparently given

a copy of the transcript to refresh his recollection,

and his testimony continued, in relevant part, as fol

lows:

[Defense Counsel]: Okay. So you remember

speaking to the officer, but you don’t remember

what was said during the phone call?

[Minor]: Correct.

[Defense Counsel]: Okay. Tell the ladies and

gentlemen of the jury what the conversation was

during those 24 minutes that aren’t reflected in

the sworn statement that you gave?

[Minor]: I don’t remember what was said in the

phone call.

[Defense Counsel]: Okay. You don’t remember,

but you’re sure it wasn’t them telling you what to
say?

*9 [Minor]: Yeah, I remember that I never had
that happen.

[Defense Counsel]: But then after the

24-minute break, they started asking you ques

tions under oath again. Do you remember that?

[Minor]: No.

[Defense Counsel]: No, you don’t. So you don’t

recall them telling you that you’re still sworn, and

you need to tell the truth?

[Minor]: No.

[Defense Counsel]: And you don’t recall them

asking you did he touch your penis and you say

ing no?

[Minor]: No.

[Defense Counsel]: Do you recall questions

that were asked during the conversation about

where Barry Silver touched you allegedly?

[Minor]: No.

[Defense Counsel]: So you don’t remember

anything about this sworn statement that you

gave, but you do remember giving it?

[Minor]: Yeah.

At this point, defense counsel approached the bench

and informed the circuit court he planned to move a

transcript of the interview into evidence. The State

objected, arguing in relevant part:

[Prosecutor]: I object; its hearsay. Number one,

its hearsay. Number two, improper foundation.
Number three, they can’t prove it up through a

piece of paper. They have to prove it up through

a witness. They have to bring Mr. Wolischiager
here and have Mr. Wolischiager testify.

The circuit court sustained the State’s objection, ex

plaining:

[Court]: [Minor] does not remember the phone

call. On more than one occasion, he said he didn’t
remember the phone call. He remembered speak

ing to someone, but he didn’t remember the

phone call or what was said during the phone

call.

I don’t think I have a foundation here on the

record. Unless there’s an agreement of the parties,
I don’t think I have a foundation that would allow
me to receive this statement into evidence. So I’m
not going to do it at this point.

[Court]: I think the current foundation is lack

ing. I mean, you can try to supplement it. I don’t

have a problem with that. But at the present time
what I’m dealing with is a witness who really

does not-has not expressed any real recollection

of any of this and this would be coming in

[Defense counsel]: As a prior sworn inconsist

ent statement.
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[Court]: Maybe. But for that matter, given the
current foundation, we could be talking about any
statement. He doesn’t really recall it. There are
other ways of getting it in, but given the current
foundation or lack of it, I can’t receive it.

So I’m going to deny the request. That does not
mean it won’t ever come in, but given the current
foundation, I can’t see-I can’t receive it.

Defense counsel made no subsequent attempt to lay
more foundation or enter the transcript into evid
ence.

B.

Based on our review of the record, we conclude
that at the time defense counsel attempted to intro
duce the transcript of the Broward County inter
view into evidence, there was insufficient founda
tion laid to authenticate the transcript.

HRE Rule 901 (1993) provides in relevant part:

*10 Rule 901 Requirement of authentication

or identification. (a) General provision. The re
quirement of authentication or identification as a
condition precedent to admissibility is satisfied
by evidence sufficient to support a finding that
the matter in question is what its proponent
claims.

As stated by Professor Addison M. Bowman:

The authentication requirement of rule 901 ap
plies to all forms of real and demonstrative evid
ence and to testimony about telephone conversa
tions and other verbal exchanges not conducted
face to face. The general thrust of the rule is to
require extrinsic evidence of the item in ques
tion.

The rule 901 foundation is “evidence sufficient
to support a finding that the matter in question is
what its proponent claims.” The “evidence suffi

cient” language ... identifies authentication as a
matter of conditional relevancy under rule
104(b), and effects the requirement of extrinsic
evidence of authenticity.

Addison M. Bowman, Hawaii Rules of Evidence
Manual, § 901-1 and § 901-1[2] (2008-09 ed.).

The transcript Silver sought to introduce purports to
be a transcription of a recorded interview. It is not a
self-authenticating document under HRE Rule 902
(1993 & Supp.2009). Regardless of Silver’s efforts
to satisfy the requirements of HRE Rule 6 13(b) or
HRE Rule 802.1(1), Silver failed to lay a sufficient
foundation to authenticate the transcript in ques
tion. He failed to present “evidence sufficient to
support a finding that the matter in question is what
its proponent claims.” HRE Rule 90 1(a).
“Transcripts, like other evidence, must be properly
authenticated before they can be admitted.” United
States v. Devous, 764 F.2d 1349, 1354-55 (10th
Cir.l985); see also State v. Joseph, 77 Hawai’i 235,
239, 883 P.2d 657, 661 (App.1994) (“Simple logic
dictates that the party wishing to introduce an item
in evidence must present proper proof of its authen
ticity and identification. In other words, the pro
ponent of the evidence must prove that the item is
what the proponent claims it is.” (Citations omit
ted.)).

Here, Minor did not recall the substance of the
phone conversation and his testimony did not estab
lish that the purported transcript of the phone con
versation accurately reflected the phone conversa
tion. As the circuit court properly ruled, Minor’s
testimony did not authenticate the transcript and did
not establish a proper foundation for its admission.
Therefore, the circuit court did not err in declining
to admit the transcript in evidence.HM

FN1O. In his points of error, Silver asserts
that to the extent the circuit court’s ruling
was correct, his trial counsel was ineffect
ive for failing to provide the necessary
foundation. Silver, however, presents no
argument in support of this point of error,
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and, accordingly, this point of error is

deemed waived. See Hawai’i Rules of Ap

pellate Procedure (HRAP) Rule 28(b)(7)
(“Points not argued may be deemed
waived.”). Moreover, Silver does not direct

us to evidence in the record that would

permit us to determine whether trial coun

sel had the ability to establish the neces
sary foundation by other means.

III.

Silver argues that the circuit court erred in admit

ting the testimony of Dr. Alexander Jay Bivens,

Ph.D. (Dr. Bivens), a clinical psychologist who spe

cializes in the treatment of adolescents. Dr. Bivens

testified about the dynamics of sexual abuse and the

reaction of children who have been molested. His

testimony included that children often do not imme

diately report the sexual abuse and underreport the

extent of the abuse. Silver contends that Dr. Bi

vens’s testimony at trial was improperly admitted

because it was tantamout to an opinion that Minor

was telling the truth. We disagree.

*11 Dr. Bivens’s testimony was confined to the be

havior of child sexual abuse victims in general, the

type of testimony which the Hawai’i Supreme

Court concluded was admissible in State v, Batan

gan, 71 Haw. 552, 557-58, 799 P.2d 48, 51-52

(1990). Dr. Bivens’s testimony was based on psy
chological studies. He testified that he had never

met, seen, interviewed, or evaluated Minor and in

dicated that he was not familiar with the details of

Minor’s case. Dr. Bivens’s testimony did not in

clude a specific personal opinion of whether Minor

was truthful or believable.

A.

In Batangan, the Hawai’i Supreme Court recog

nized that “sexual abuse of children is a particularly

mysterious phenomenon, and the common experi

ence of the jury may represent a less than adequate

foundation for assessing the credibility of a young

child who complains of sexual abuse.” Batangan,

71 Haw. at 557, 799 P.2d at 51 (citations and in

ternal quotation marks omitted). The court went on

to hold:

[W]hile expert testimony explaining “seemingly

bizarre” behavior of child sex abuse victims is

helpful to the jury and should be admitted, con

clusory opinions that abuse did occur and that the

child victim’s report of abuse is truthful and be

lievable is of no assistance to the jury, and there

fore, should not be admitted.

Id. at 558, 799 P.2d at 52. The court stated that

“[tjhe pertinent consideration is whether the expert

testimony will assist the jury without unduly preju

dicing the defendant.” Id.

In Mars, this court quoted with approval the follow

ing passage from a decision of the Georgia Court of

Appeals:

[T]here is absolutely nothing wrong with expert

opinion testimony that bolster’s [sic] the credibil

ity of the indicted allegations of sexual abuse,

e.g., the victim’s physical examination showed in

jury consistent with sexual abuse, or the victim’s

psychological evaluation was consistent with

sexual abuse. Establishing the credibility of the

indicted acts of sexual abuse is what the State’s

case is all about and is the purpose for such ex

pert testimony in the first place; the fact that such

testimony may also indirectly, though necessar
ily, involve the child’s credibility does not render

it inadmissible.

What is forbidden is expert opinion testimony

that “directly addresses the credibility of the vic

tim,” i.e., “1 believe the victim; [think the victim

is telling the truth,” or expert opinion testimony

that implicitly goes to the ultimate issue to be de

cided by the jury, when such issue is not beyond

the “ken” of the average juror, i.e., “In my opin

ion, the victim was sexually abused .“ Although

the distinction may seem fine to a layman, there

is a world of legal difference between expert
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testimony that “in my opinion, the victim’s psy

chological exam was consistent with sexual ab

use,” and expert testimony that “in my opinion,

the victim was sexually abused.” In the first situ

ation, the expert leaves the ultimate issue!

conclusion for the jury to decide; in the second,

the weight of the expert is put behind a factual

conclusion which invades the province of the jury

by providing a direct answer to the ultimate is

sue: was the victim sexually abused?

*12 Mars, 116 Hawai’i at 140, 170 P.3d at 876

(brackets and “[sic]” in original) (quoting Odoin v.

State, 243 Ga.App. 227, 531 S.E.2d 207, 208-09

(Ga.Ct.App.2000)).

B.

Dr. Bivens’s testimony was relevant to assisting the

jury to understand the reaction and behavior of chil

dren to sexual abuse in general terms. He did not

express any personal opinion about whether

Minor’s report of sexual abuse was truthful. Al

though Dr. Bivens’s testimony may have assisted

the jury in evaluating Minor’s credibility, it did not

constitute ah impermissible personal opinion that

Minor’s report of abuse was truthful. See id. at

140-41, 170 P.3d 861, 170 P.3d at 876-77.

Iv.

Silver argues that the prosecutor engaged in mis

conduct during closing argument by arguing mat

ters not supported by the evidence, specifically: 1)

grooming techniques of sexual predators, and 2)

presenting a PowerPoint slide which stated that

Minor “[n]ever changed his account of events.” We

conclude that Silver is not entitled to any relief

based on these claims.

A.

Silver argues that the prosecutor’s closing argument

and PowerPoint slides improperly argued that Sil

ver had engaged in “grooming” Minor to submit to

sexual abuse, even though the circuit court had ex

cluded expert testimony regarding grooming be

cause of lack of a factual basis to support such

testimony. Although it excluded expert testimony

on grooming, the circuit court permitted the State to

argue facts and reasonable inferences from the

evidence.

[Prosecutor]: Your Honor, just one more thing.

To be clear, though. Anything that makes com

mon sense or something that’s within the realm of

the lay witness, I can argue regardless of whether

an expert talks about it; correct?

[Court]: You can argue the facts and reasonable

inferences therefrom.

As Hawai’i courts have recognized,

[d]uring closing arguments, a prosecutor is per

mitted to draw reasonable inferences from the

evidence and wide latitude is allowed in discuss

ing the evidence. It is also within the bounds of

legitimate argument for prosecutors to state, dis

cuss, and comment on the evidence as well as to

draw all reasonable inferences from the evidence.

In other words, closing argument affords the pro

secution (as well as the defense) the opportunity

to persuade the jury that its theory of the case is

valid, based upon the evidence adduced and all

reasonable inferences that can be drawn there

from.

Mars, 116 Hawai’i at 142, 170 P.3d at 878

(brackets omitted; block quote formated changed)

(quoting State v. Rogan, 91 Hawai’i 405, 412-13,

984 P.2d 1231, 1238-39 (1999)).

During closing argument, the prosecutor argued

that Silver’s conduct was consistent with his gradu

ally testing the limits with Minor to see how far Sil

ver could go. The prosecutor argued that Silver was

getting “green lights” and felt he could keep going

because, for example, “nobody said anything”

about Silver’s touching Minor in the pooi. The pro-
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secutor also argued that Silver planned the abuse,

selected Minor because Silver did not think Minor

would tell, and waited for an opportunity when

Minor was tired and would be vulnerable. The cir

cuit court sustained several objections made by Sil

ver to the prosecutor’s arguments.

*13 In denying Silver’s motion for a new trial, the

circuit court made a finding of fact, which stated:

12. No portion of the Deputy Prosecutor’s clos

ing argument or rebuttal argument constituted
“misconduct.” The Court sustained four objec

tions to portions of [the] State’s closing and re

buttal arguments due to the way the arguments

were phrased, but those arguments did not
amount to an attempt by the Deputy Prosecutor to
persuade the court or jury by use of deceptive or
reprehensible methods.

The circuit court also found:
20. The State did not refer to inadmissible

evidence during closing or argument. The State

did not elicit prohibited testimony from Dr. Bi

vens and did not argue theories of “grooming”
when discussing Defendant’s conduct in the terms

of “getting all these green lights” which drew the

first of the Defense objections in closing argu
ment. The Deputy Prosecutor’s argument “Since
the defendant was getting all these green lights,
he felt he could keep going. How far can I go?
Well, you know, nobody said anything about
touching in the pool. Guess I can go further. I

thought, move next to [Minor], nobody said a

thing. I can keep going. Nighttime, [Minor] wore
the pajamas, just like I asked. Guess I can keep

going.” This argument included facts in evidence

during trial, but improperly phrased these as De

fendant’s actual thoughts, which were inferences,
but not reasonable inferences, to draw from the
facts presented. The objection was sustained due
to the way this argument was phrased, not be

cause it argued precluded “theories of grooming.”

We agree with the circuit court’s assessment. Al

though Dr. Bivens’s expert testimony regarding

grooming was excluded, this ruling did not prohibit

the State from arguing the evidence and reasonable
inferences from the evidence. Based on the evid

ence presented, it was permissible for the prosec

utor to argue that Silver had targeted Minor, be

cause Minor appeared vulnerable, and that Silver

had engaged in a series of steps to see how far he

could go with Minor.

In analyzing allegations of prosecutorial miscon
duct, we consider “(1) the nature of the conduct; (2)

the promptness of a curative instruction; and (3) the

strength or weakness of the evidence against the de

fendant.” State v. Maluia, 107 Hawai’i 20, 24, 108

P.3d 974, 978 (2005) (block quote format and cita

tion omitted). Here, the nature of the prosecutor’s

arguments complained of were not deceptive or
reprehensible. The arguments were objectionable
because of the way they were phrased, but they

were based on evidence admitted at trial, The cir

cuit court sustained Silver’s objections to the chal
lenged arguments and promptly instructed the jury

to disregard them. The alleged misconduct relating

to “grooming” did not affect Silver’s substantial

rights.

B.

We also reject Silver’s contention that the prosecu
tion’s PowerPoint slide which stated that Minor
“[n]ever changed his account of events” and re

ferred to people Minor “[t]old” constituted miscon

duct that requires Silver’s convictions to be vacated.

Silver did not object to this slide when it was dis

played. During Silver’s closing argument, Silver at

tempted to rebut this slide by arguing that the jury

did not hear evidence of Minor’s inconsistent state
ments because the prosecution did not introduce

Minor’s statements. The prosecution objected to

Silver’s argument.

*14 At a bench conference, the circuit court advised

the parties that both the prosecution’s slide and Sil

ver’s attempt to rebut the slide by suggesting that
the prosecution was “hiding the ball” were improp
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er. The circuit court, however, permitted Silver to

rebut the prosecution’s contention that Minor

“never changed his account of events” by arguing

that there was no evidence to support the prosecu

tion’s claim. We conclude that the circuit court’s

ruling was sufficient to dissipate any prejudice

from the prosecution’s slide and thus the prosecu

tion’s use of the slide did not affect Silver’s substan

tial rights.

V.

Silver argues that the circuit court abused its discre

tion by failing to conduct a timely hearing on the

sleeping juror allegation. We disagree.

A.

After the circuit court completed its reading of the

jury instructions to the jury, the circuit court asked,

“I’m about to excuse the alternates [sic] jurors.

Anything before I do so?” Silver’s counsel respon

ded, “I’ll note that the juror up in the top row ... I

think is our last juror has been sleeping almost the

entire trial. I would ... ask that he be excused and

that we move the alternate into his place.” The juror

was identified as Juror Number 12.

The prosecutor responded, “[Juror Number 12 has]

been paying attention when I’ve been speaking to

the jury. I saw him paying attention when I was

speaking to the jury.” The circuit court noted, “I

make it a practice to observe the jurors. The juror in

seat number 12, I have not seen sleeping through

the trial.” The circuit court denied Silver’s request

to replace Juror Number 12 with an alternate. The

jury began deliberating on January 17, 2007, and

returned its guilty verdicts on January 18, 2007.

On November 6, 2007, the circuit court conducted a

hearing on Silver’s Motion for New Trial. Silver

called three witnesses. David Sereno, one of Sil

ver’s trial counsel, testified that he saw Juror Num

ber 12 sleeping. Elizabeth Silver, Silver’s sister-

in-law, testified that she saw two jurors sleeping

during the trial. Silver testified that he saw Juror

Number 12 sleeping “during various state wit

nesses’ testimony[.]” The circuit court orally gran

ted Silver’s request to summon the jurors for ques

tioning.

On January 17, 2008, the circuit court questioned

the twelve jurors and three alternate jurors. All

twelve jurors and three alternate jurors testified that

they did not doze off or fall asleep during the trial

and that they did not notice anyone else on the jury

appear to doze off or fall asleep during the trial.

The circuit court made findings of fact that stated,

“[t]here was no credible evidence that any juror or

alternate juror was sleeping or dozing off during

portions of the trial[,]” and that “Juror Number 12

did not fall asleep during the trial.”

B.

When alleging juror misconduct,

[t]he defendant must first make a prima facie

showing of a deprivation that could substantially

prejudice his or her right to a fair trial by an im

partial jury. We also suggested that the defendant

should first present some specific, substantial

evidence showing a juror was possibly biased.

Once the defendant has satisfied this burden, the

trial court then determines whether the nature of

the alleged deprivation rises to the level of being

substantially prejudicial. If the trial court determ

ines that the alleged deprivation is substantially

prejudicial, the trial court then becomes duty

bound to further investigate the totality of cir

cumstances surrounding the alleged deprivation

to determine its impact on jury impartiality.

*15 State i’. Yarnada, 108 Hawai’i 474, 479, 122

P.3d 254, 259 (2005) (citation, internal quotation

marks, and emphases in original omitted). Silver

does not cite to any case law which imposes a spe

cific time limit upon the trial court to hold a hear

ing on allegations of juror misconduct. Silver

waited until the end of trial to raise the allegation
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that a juror had been sleeping “almost the entire tri
al.” Silver also stipulated to a continuance of the
hearing on his Motion for New Trial and then asked
for additional delay after new counsel was retained
to represent him. The circuit court held hearings to
investigate Silver’s sleeping juror allegation and
found that there was no credible evidence that any
juror or alternate juror, including Juror Number 12,
had been sleeping during the trial. We will not dis
turb the circuit court’s finding on appeal. We con
clude that the circuit court did not abuse its discre
tion in resolving Silver’s sleeping juror allegation.

VI.

Silver argues that the State failed to introduce suffi
cient evidence to support his convictions for third
degree sexual assault and, in the alternative, that
HRS § 707-700 is void for vagueness. Among other
things, Silver notes that HRS § 707-700 defines
“sexual contact” as “any touching ... of the sexual
or other intimate parts of a person,” and argues that
buttocks are not “intimate parts” under this defini
tion.

Silver was charged with third degree sexual assault
in violation of HRS § 707-732(l)(b), which prohib
its a person from “knowingly subject{ing] to sexual
contact another person who is less than fourteen
years old.” The term “sexual contact,” in turn, is
defined by HRS § 707-700 to mean

any touching, other than acts of “sexual penetra
tion”, of the sexual or other intimate parts of a
person not married to the actor, or of the sexual
or other intimate parts of the actor by the person,
whether directly or through the clothing or other
material intended to cover the sexual or other in-
timate parts.

(Emphases added.)

A.

The Hawai’i Supreme Court construed the defini

tion of “sexual contact” in State v. Kalani, 108
Hawai’i 279, 118 P.3d 1222 (2005). The defendant
Kalani was charged by indictment with two counts
of sexual assault for twice kissing a nine-year-old
complaining witness (CW) on the lips and placing
his tongue in her mouth. Id. at 281, 118 P.3d at
1224. Kalani moved to dismiss the indictment on
the ground of lack of sufficient evidence to support
the charges. Id. Kalani argued that his alleged con
duct did not constitute “sexual contact” as defined
in HRS § 707-700(1993)FN11 Id. The circuit
court denied Kalani’s motion to dismiss. Id.

FNI 1. The definition of “sexual contact”
construed by the Supreme Court in Kalani
provided as follows:

“Sexual contact” means any touching of
the sexual or other intimate parts of a
person not married to the actor, or of the
sexual or other intimate parts of the actor
by the person, whether directly or
through the clothing or other material in
tended to cover the sexual or other in
timate parts.

See Kalani, 108 Hawai’i at 281 n. 2, 118
P.3d at 1224 n. 2.

The circuit court acknowledged that the statute did
not indicate what body parts are to be considered as
“sexual or other intimate parts” within the statutory
definition of “sexual contact.” Id. The circuit court
concluded that “intimacy, with respect to parts of
the body, must be viewed within the context in
which the contact takes place. In other words, a
body part that might be intimate in one context
might not be intimate in another.” Id. The circuit
court stated although the mouth and tongue may not
constitute “intimate parts” in all circumstances or
contexts, they did constitute “intimate parts” in the
context of Kalani’s alleged conduct. Id. at 28 1-82,
118 P.3dat 1224-25.

*16 On appeal, the Hawai’i Supreme Court con
cluded that as used in the HRS § 707-700 definition
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of “sexual contact,” the term “ ‘sexual parts’ clearly

refers to the sex organs” and the term “ ‘intimate

parts’ ... refers to only those parts of the body typic

ally associated with sexual relations.” Id. at

284-85, 118 P.3d at 1227-28. Based on this con

struction, the Hawai’i Supreme Court held that

Kalani’s conduct constituted “sexual contact,” and

it therefore upheld the circuit court’s denial of

Kalani’s motion to dismiss and affirmed Kalani’s

convictions. Id. at 287, 118 P.3d at 1230. The su

preme court also rejected Kalani’s claim that the

statutory definition of “sexual contact” was void for

vagueness, holding that “Kalani fails to establish

that a person of ordinary intelligence would not

know that Kalani’s conduct in the instant case con

stituted sexual contact.” Id. at 288, 118 P.3d at

1231

B.

We conclude, like the circuit court in Kalani, that

whether a particular body part qualifies as an

“intimate part” within the statutory definition of

“sexual contact” depends on the context and cir

cumstances of the case. “[A] body part which might

be intimate in one context, might not be intimate in

another [context].” People v. Rivera, 138 Misc.2d

570, 525 N.Y.S.2d 118, 119 (N.Y.Sup.Ct.l988).

For example, with respect to the buttocks, it is not

uncommon for youth team coaches to give their

players a congratulatory pat on the buttocks in re

cognition of a good play or outstanding effort. Par

ents hugging or carrying a young child may also

place their hands on the child’s buttocks. In these

situations, adults are knowingly touching the but

tocks of another person who is less than fourteen

years old. But because of the context, it would be

unreasonable to regard the child’s buttocks as an

“intimate part” for1purposes of applying the sexual

assault statutes. In these contexts, the child’s

buttocks would not be a body part “typically associ

ated with sexual relations.” See Kalani, 108

Hawai’i at 284-85, 118 P.3d at 1227-28.

FN12. As noted in Kalani, when first en

acted, HRS § 707-700 (Special Pamphlet

1975) provided that “ ‘[s]exual contact’

means any touching of the sexual or other

intimate parts of a person not married to

the actor, done with the intent of gratifying

the sexual desire of either party[.j” Kalani,

108 Hawai’i at 285, 118 P.3d at 11-28

(citation and quotation marks omitted;

brackets in original). In 1984, a penal code

review committee recommended “that

HRS § 707-700 be amended to limit the

definition of ‘sexual contact’ to offensive

contact with specifically enumerated parts

of the body.” Id. The Legislature did not

accept the committee’s recommendation
and instead, in 1986, “expanded the defini

tion of ‘sexual contact’ by removing the

requirement that the proscribed conduct be

done ‘with the intent of gratifying the

sexual desire of either party.’ “ Id.; see

1986 Haw. Sess. Laws Act 314 § 48 at

615.

C.

When viewed in context, we conclude that there

was sufficient evidence to show that Silver’s touch

ing of Minor’s buttocks during the late night mas

sages constituted the touching of an “intimate part”

of Minor’s body. These touchings took place in the

context of Silver, a 46-year-old adult, sleeping next

to Minor, an eleven-year-old boy, waking Minor up

late at night, telling Minor to be quiet, and then giv

ing Minor unsolicited massages that included

slowly “brushing” over Minor’s buttocks and penis.
FN 13

FN13. Silver does not dispute that Minor’s

penis constituted a sexual or intimate part

under the statutory definition of “sexual

contact.” We reject Silver’s claim that the

jury could not find that Silver touched

Minor’s buttocks and penis during the late

night massages based on Minor’s testimony
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that Silver slowly brushed over Minor’s Hawai’i App.,2010.

buttocks and penis. State v. Silver
123 Hawaii 299, 233 P.3d 719, 2010 WL 2637778

With respect to the pool incident, if this were the (Hawaii App.)
only charged sexual assault and we limited our con

sideration to the evidence of Silver’s conduct in the END OF DOCUMENT

pooi, we would conclude that there was insufficient

evidence to support his conviction on that count.

The touching of a child’s buttocks during horseplay

in a pool normally would not constitute the touch

ing of an “intimate” body part. However, viewing

the evidence of Silver’s conduct in the pool in the

context of his subsequent conduct during the late

night massages, and considering all the evidence

presented in the light most favorable to the State,

we conclude that there was sufficient evidence that

Silver’s touching of Minor’s buttocks in the pool

constituted the touching of an “intimate” body part.

Considering the evidence in the strongest light for

the State, we conclude that a rational jury could in

fer a direct connection between Silver’s conduct in

the pool and his late night massages and that Sil

ver’s actions were all part of a deliberate plan and

concerted effort by him to subject Minor to sexual

contact.

*17 We reject Silver’s contention that Minor’s testi

mony was insufficient to support Silver’s convic

tions. Minor’s credibility was for the jury to decide.

Based on our review of the record, we conclude

that there was substantial evidence to support the

jury’s finding that Silver had sexually assaulted

Minor as charged in Counts 1, 3, 4, and 5. We also

reject Silver’s argument that the statutory definition

of “sexual contact” is void for vagueness. As ap

plied to Silver’s conduct in this case, the statutory

definition of “sexual contact” was not unconstitu

tionally vague. See KaIani 108 Hawai’i at 288, 118

P.3d at 1231; Stale v. Richie, 88 Hawai’i 19, 3 1-32,

960 P.2d 1227, 1239-40 (1998).

CONCLUSION

We affirm the March 7, 2008, Judgment of the cir

cuit court.
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Defendant-Appellant. VAGUENESS, ENTERED ON
FEBRUARY 3,2010

FIFTH CIRCUIT COURT
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